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ABSTRACT In recent years, non-state actors (NSAs) such as transnational corporations, civil
society groups, international organisations (including the World Trade Organisation, the World
Bank and the International Monetary Fund) as well as armed opposition or terrorist groups
have assumed major roles in relation to the progressive enjoyment throughout the world of all
human rights, and economic, social and cultural rights in particular. Despite this development,
NSAs are still not bound directly by existing international human rights treaties which apply to
states parties. The fact, however, is that the growth in the wealth and power of NSAs has meant
an enhanced potential for NSAs to promote or undermine respect for human rights. This raises
two fundamental questions examined in this article: (1) how should international human rights
law ensure that the activities of NSAs are consistent with international human rights
standards? (2) How should accountability of NSAs be promoted effectively when violations of
international human rights law occur? It is concluded that in order to ensure more
accountability for human rights violations by NSAs, it is relevant to consider the adoption of a
Statute of an International Court of Human Rights, to which NSAs could also become parties in
addition to states.

Introduction

Making space in the international legal regime to take account of the role of non-state
actors (NSAs) in the realisation of Economic, Social and Cultural Rights (ESCR), and
their accountability for the violations of ESCR, remains a critical challenge facing inter-
national human rights law today. Under traditional approaches to human rights generally,
and to ESCR in particular, NSAs are considered to be beyond the direct reach of inter-
national human rights law." Traditionally, human rights relations are conceptualised as
‘vertical’ in the sense that they involve the obligation of a governing actor (the state or
agents of the state) towards individuals (or groups of individuals) within a state’s jurisdic-
tion. This is based on the principle of state responsibility to guarantee human rights on
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the basis that the state/individual relationship involves unequal power dynamics between
the parties.® A state’s potential to abuse its position of authority to the detriment of an
individual’s interests was the basis for human rights to insulate the latter against state
interference.

The United Nations (UN) Charter,* widely considered as the centre of an inter-
national ‘constitutional order’,” imposes obligations on member states to achieve inter-
national co-operation in promoting and encouraging respect for human rights.® In this
context, human rights are viewed primarily as being exercisable against the state, and
the state has the primary responsibility to respect, protect and fulfil human rights. For
example, under the two principal human rights treaties—the International Covenant on
Civil and Political Rights (ICCPR)’ and the International Covenant on Economic,
Social and Cultural Rights (ICESCR)®*—it is only each ‘State party’ to the each
Covenant that undertakes human rights obligations.” All branches of government
(executive, legislative and judicial), and other public or governmental authorities, at
whatever level—national, regional or local—are in a position to engage the responsi-
bility of the state.'”

It is, therefore, clear that human rights treaties are principally addressed to states'' and
that NSAs cannot, at present, be parties to the existing human rights treaties. The general
obligations under Article 2(1) of the ICCPR and the ICESCR ‘are binding on States
[Parties] and do not, as such, have direct horizontal effect as a matter of international
law’.'? As such, NSAs are currently only bound to the extent that obligations accepted
by states can be applied to them by states. The result is that a wide range of actors
other than states, including international financial institutions, notably the International
Monetary Fund (IMF) and the World Bank; international organisations concerned with
trade such as the World Trade Organisation (WTO); and transnational corporations
(TNCs),"? along with many others, are generally considered not to be bound directly by
human rights law. This means that NSAs are only indirectly accountable through states,
while the states will be directly liable for human rights violations committed by NSAs
within their respective jurisdictions. NSAs are thus, by definition, placed at the margins
of the international human rights legal regime. The major argument against the direct
application of human rights obligations to NSAs stresses that this would carry the risk
that states might defer their responsibility to these actors, which might diminish existing
state obligations and accountability."*

This situation threatens to make a mockery of the international system of protecting
human rights generally, and ESCR in particular, and accountability for human rights vio-
lations. This is especially so, given the fact that since the end of the cold war, there has
been a trend in all regions of the world to reduce the role of the state through privatisation
of functions previously performed by governments and to rely on private actors to resolve
problems of human welfare, most of which directly relate to ESCR: work, social security,
adequate food, education, health, housing, and water.'> By virtue of the increasing powers
of NSAs, they are uniquely positioned to affect, positively and/or negatively, the level of
enjoyment of ESCR. Despite this, the means by which NSAs might be held accountable
for human rights violations remain unclear.'®

This article attempts to examine the role of NSAs in the progressive realisation of
ESCR. As a subject of enormous complexity and variation, examination is restricted to
two highly contentious questions: (1) how should international human rights law ensure
that the activities of NSAs are consistent with international human rights standards with
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respect to ESCR? (2) How should accountability of NSAs be promoted effectively when
violations of international human rights law occur? The article is divided into four sec-
tions. Section II defines the term ‘non-state actors’. While contextualising the debate on
issues surrounding state obligation to protect against human rights violations by NSAs,
section III examines the scope and limits of the state-centred approach. Section IV dis-
cusses the direct human rights responsibilities of NSAs with respect to ESCR. The final
section provides a number of concluding observations. Before examining the questions
set out above, it is useful by way of context, to first define the term non-state actors as
used in this article.

Defining Non-State Actors

The term ‘non-state actor’ is virtually open-ended.'” Its meaning depends on the context in
which it is used. For example, the International Campaign To Ban Landmines has used the
term NSAs to refer to ‘armed opposition groups who act autonomously from recognised
governments’.'® In this context (of arms control), NSAs include ‘rebel groups, irregular
armed groups, insurgents, dissident armed forces, guerrillas, liberation movements, and
de facto territorial governing bodies’."

There have been several attempts to define NSAs.>° According to Josselin and
Wallace, NSAs include all organisations meeting the following three characteristics.?’
First, NSAs include organisations (emanating from civil society, or from the market
economy, or from political impulses beyond state control and direction) that are
largely or entirely autonomous from central government funding and control. It is not
clear, however, what level of governmental funding or control might disqualify an organ-
isation as a NSA. Secondly, NSAs include organisations operating or participating in
networks which extend across the boundaries of two or more states. Therefore, they
engage in ‘transnational’ relations, linking political systems, economies, and societies.
Under this criterion, actors engaged solely at the domestic level in one state are not
part of the definition since the focus is limited to those actors with a transnational dimen-
sion. Thirdly, NSAs include organisations acting in ways which affect political out-
comes, either within one or more states or within international relations—either
purposefully or semi-purposefully, either as their primary objective or as one aspect
of their activities. This is very widely defined and has the potential to include a
diverse range of actors.

According to the African Commission on Human and Peoples Rights (ACmHPR), the
term ‘non-state actors’ has been adopted by the international community to refer to indi-
viduals, organisations, institutions and other bodies acting outside the state and its
organs.”> NSAs are not limited to individuals since some perpetrators of human rights
abuses are organisations, corporations or other structures of business and finance, as
the research on the human rights impacts of oil production or the development of
power facilities demonstrates.”* In this article, the term NSA is used broadly to refer to
all ‘actors other than states’. This includes TNCs, professional bodies, civil society
groups and other non-governmental organisations. It also extends to the UN agencies,
other international organisations, and other relevant bodies within the UN system.?* It
further includes international organisations concerned with trade such as the WTO, and
international financial institutions, notably the World Bank, the IMF and regional devel-
opment banks.?
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State Obligation to Protect against Human Rights Violations by NSAs
State Obligation to Protect

Both the universal and regional human rights systems emphasise that states have a duty to
protect those living within their jurisdictions from human rights violations and this duty is
also generally agreed to exist under customary international law.%® By Article 2(1) of the
ICESCR each ‘State Party’ to the Covenant undertakes the obligation:

to take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available resources,
with a view to achieving progressively the full realisation of the rights recognised
in the present Covenant by all appropriate means, including particularly the adoption
of legislative measures.

Thus, states are required by Article 2(1) to adopt legislative measures®’ and/or non-legis-
lative measures (e.g. the provision of judicial or other effective remedies, administrative,
financial, educational/informational campaigns and social measures) to protect ESCR.?®
Legislative measures include not only the adoption of new legislation, but also the duty
to reform, amend and repeal legislation manifestly inconsistent with the progressive realis-
ation of ESCR.?’ In Purohit and Moore v. The Gambia™ the African Commission on
Human and Peoples’ Rights found the Lunatics Detention Act (LDA) of The Gambia
incompatible with several provision of the African Charter on Human and Peoples’
Rights (ACHPR)31 because it failed, inter alia, to ‘meet standards of anti-discrimination
and equal protection of the law’.>?> The Commission strongly urged the Government of
The Gambia to repeal the LDA and replace it with a new legislative regime for mental
health compatible with the ACHPR.

It should be recalled that the formal consensus at a global level is that civil and political
rights and ESC rights are ‘universal, indivisible and interdependent and interrelated’ and
should be ‘treated on the same footing, and with the same emphasis’.33 However, ‘the
ambivalence of many States in dealing with economic, social and cultural rights’
affects the state obligation to protect this category of rights.>* To cite one example,
while applicants for membership of the Council of Europe must undertake to ratify the
European Convention on Human Rights (ECHR) protecting mainly civil and political
rights, they are not required to undertake to ratify the European Social Charter which
deals with ESCR. The debate about ESCR has continued,35 and some states still do not
recognise ESCR as human rights because no state can allegedly ‘fulfil’ such rights. In
2003, for example, the United States delegate remarked that ‘the communist system prom-
ised to fulfil economic, social and cultural rights but failed to deliver them’.>° Thus the US
government continues to oppose ESCR within the UN and has claimed:

At best, economic, social and cultural rights are goals that can only be achieved pro-
gressively, not guarantees. Therefore, while access to food, health services and
quality education are at the top of any list of development goals, to speak of them
as rights turns the citizens of developing countries into objects of development
rather than subjects in control of their own destiny.”’

Despite this, it is clear that the goal of full realisation of ESCR, like other human rights,
imposes three types or levels of obligations on states parties: the obligations to respect,
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protect and fulfil.*® This approach has been applied by the Committee on Economic, Social
and Cultural Rights (CESCR) in its General Comments,*® and the African Commission on
Human and Peoples’ Rights in its decisions.*’

The state obligation to protect requires states to take measures that prevent NSAs (third
or private actors/parties)*' —individuals, groups, corporations and other entities as well as
agents acting under their authority*>—from interfering with ESCR. For example, the pro-
tection of the freedom of action and the use of resources against other, more assertive or
aggressive subjects—more powerful economic interests, such as the protection against the
marketing and dumping of hazardous or dangerous products,*® or the protection against
the use of inhuman or degrading disciplinary measures such as corporal punishment or
public humiliation in the (public or private) schools so as to protect the child’s dignity
and right to education.**

The obligation to protect, therefore, generally entails the creation and maintenance of an
atmosphere or framework by an effective interplay of laws, regulations and other measures
so that individuals and groups will be able freely to realise their rights and freedoms.
This demands that the state has to protect against harmful activities carried out by
NSAs and to prevent violations by NSAs through creating and implementing the necessary
policy, legislative, regulatory, judicial, inspection and enforcement frameworks. For
example, as regards the right to social security under Article 9, ICESCR, where social
security schemes, whether contributory or non-contributory, are operated or controlled
by NSAs, states parties to the ICESCR retain the responsibility of administering the national
social security system and ensuring that private actors do not compromise equal, adequate,
affordable, and accessible social security.*’ To prevent such abuses an effective regulatory
system must be established, which includes independent monitoring, genuine public
participation and imposition of penalties for non-compliance.*

With respect to the right to work, under Article 6(1) of the ICESCR, states parties ‘recog-
nise the right to work, which includes the right of everyone to the opportunity to gain his
living by work which he freely chooses or accepts, and will take appropriate steps to safe-
guard this right’. To this end, the CESCR has noted:

Obligations to protect the right to work include, inter alia, the duties of States parties
to adopt legislation or to take other measures ensuring equal access to work and
training and to ensure that privatization measures do not undermine workers’
rights. Specific measures to increase the flexibility of labour markets must not
render work less stable or reduce social protection of the worker. The obligation
to protect the right to work includes the responsibility of States parties to prohibit
forced or compulsory labour by non-State actors.*’

It follows that a state’s ‘failure to regulate the activities of individuals, groups or corpor-
ations so as to prevent them from violating the right to work of others’ amounts to a viola-
tion of the right to work.*® For example, the failure to protect workers against unlawful
dismissal or against being subjected to forced or compulsory labour, slavery or servitude
by NSAs would be a clear violation of a state’s positive obligation to protect as held by the
European Court of Human Rights (ECtHR) in the case of Siliadin v. France.*® In this case
the ECtHR considered the issue whether France had fulfilled its positive obligations to
effectively protect the Siliadin (the applicant) against forced labour or servitude
as required by Article 4 of the European Convention on Human Rights (ECHR).*
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The applicant (a Togolese national), Ms Siliadin, who was an adolescent girl and a minor
(fifteen and a half years old) at the relevant time, had worked for years for Mr and Mrs
B. almost 15 hours a day and seven days a week, without respite, against her will, and
without being paid. The applicant was unlawfully present in a foreign country and was
afraid of being arrested by the police. She was entirely at Mr and Mrs B.’s mercy, since
her papers had been confiscated and she had been promised that her immigration status
would be regularised, which had never occurred.

In these circumstances, the Court considered that Ms Siliadin had, at the least, been sub-
jected to forced labour and had been held in servitude (i.e. obliged to provide services
under coercion) within the meaning of Article 4 of the ECHR at a time when she was a
minor. The Court considered that the criminal-law legislation in force at the material
time had not afforded the applicant specific and effective protection against the actions
of which she had been a victim. In paragraph 112 of the judgment, the Court noted ‘in
accordance with contemporary norms and trends in this field, the member States’ positive
obligations under Article 4 of the Convention must be seen as requiring the penalisation
and effective prosecution of any act aimed at maintaining a person in such a situation
[slavery, servitude and forced or compulsory labour]’. It emphasised (in paragraphs 121
and 148) that the increasingly high standard being required in the area of the protection
of human rights and fundamental liberties correspondingly and inevitably required
greater firmness in assessing breaches of the fundamental values of democratic societies.
Consequently, the Court concluded that France had not fulfilled its positive obligations
under Article 4. This decision marks the first recognition by the Court that Article 4 of
the ECHR, concerning slavery, servitude and forced labour, imposes positive obligations
on states to protect individuals from being subjected to forced labour by NSAs.”!

Perhaps one of the most recent controversial cases on state responsibility for human
rights violations by NSAs is the case decided by the African Commission on Human
and Peoples’ Rights in Zimbabwe Human Rights NGO Forum v Zimbabwe.>* The com-
plaint in this case related to acts which took place in the aftermath of the Constitutional
Referendum held in Zimbabwe in February 2000 in which the majority of Zimbabweans
voted against a constitution proposed by the Zimbabwean government. Political violence
ensued and escalated into the invasion of farms by war veterans who operated groups of
militias made up of youths and supporters of the ruling party, the Zimbabwe African
National Union Patriotic Front (ZANU (PF)), and other landless peasants. During the
period between February and June 2000 when Zimbabwe held its fifth parliamentary
elections, it was alleged that ZANU (PF) supporters engaged in a systematic campaign
of intimidation aimed at crushing support for opposition parties. The complainant
further alleged that there were reports of 82 deaths as a result of organised violence
between March 2000 and 22 November 2001. On 6 October 2000, a General Amnesty
for Politically Motivated Crimes was gazetted, which absolved most of the perpetrators
from prosecution. On these and other facts, the Zimbabwe Human Rights NGO Forum
argued that human rights standards guaranteed in the African Charter on Human and
Peoples Rights had been violated.>

Among others, the Commission’s decision addressed the responsibility of Zimbabwe for
the violations of human rights committed by the ZANU (PF) and other militia.
The Commission absolved Zimbabwe from responsibility for human rights violations com-
mitted by the ruling political party, ZANU (PF), and its associated militia on the ground that
they were ‘non-state actors’.>* The Commission drew a thin line of distinction between the
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ruling party, ZANU (PF) as a non-state actor, and the Zimbabwean government. In its
opinion, ZANU (PF) was a political party in Zimbabwe, just like any other party in the
country, which was distinct from the government. According to the Commission: ‘It
[ZANU] has an independent identity from the government with its own structures and
administrative machinery, even though some of the members of the Zimbabwe Govern-
ment—cabinet ministers, also hold ranking positions in the party. For example, President
Robert Mugabe is the President and First Secretary General of the Party.”>

The Commission’s manner of attribution of responsibility under the special regime of
human rights law is open to question. While purporting to apply the decision of the
Inter-American Court of Human Rights (IACtHR) in Veldsquez Rodriguez v Honduras,”®
in which that court held that a state fails to comply with its duty to protect human rights
when it allows private persons or groups to act freely and with impunity to the detriment of
the enjoyment of human rights, the African Commission adopted an elastic view of the
effect of that decision.’’ The Commission reasoned that what would otherwise be
wholly private conduct is transformed into a constructive act of a state if there is a lack
of due diligence to prevent the violation or respond to it as required by the African
Charter. On this faulty premise, the Commission concluded that the complainant had
not demonstrated collusion by the Zimbabwean state to either aid or abet the NSAs in
committing violations of human rights, and equally had failed to show that Zimbabwe
remained indifferent to the violence that took place. Consequently, the Commission
failed to find that Zimbabwe had not fulfilled its obligations within Article 1 of the
African Charter. The correct interpretation of the findings of the IACtHR in Veldsquez
Rodriguez, however, is that the responsibility of the state for human rights is engaged
when there is failure to prevent violations by NSAs where the possibility of such violation
is reasonably foreseeable.’® Transformation of private conduct into a constructive act of
the state is not the point and the search for evidence of collusion was unnecessary.’’
The possibility of violations of human rights was clearly reasonably foreseeable in the
aftermath of the referendum when violence broke out in Zimbabwe. It was not disputed
that such violations had taken place. Instead, the dispute centred on the attribution of
such responsibility. The Commission ignored its own resolution condemning Zimbabwe
for violating human rights under the Charter with impunity®® and it gave no weight at
the merits stage to the statement it had made when deciding the admissibility of the com-
plaint. The requirement for collusion before holding a state responsible for human rights
violations by NSAs is likely to undermine the effectiveness of a state-centred approach to
protect individuals and groups within a state’s jurisdiction against human rights violations
whether emanating from the state or other actors. In practice, various problems arise from
a state-centred approach to protect against human rights violations by NSAs, without
holding NSAs directly liable for human rights violations. States, especially developing
states, are often reluctant to take (costly) measures necessary to ensure human rights
compliance by NSAs in order to attract investment from NSAsS.

Protection against Discrimination

Protection against human rights violations by NSAs is essential in the area of discrimination
since the elimination of discrimination is fundamental to the enjoyment of all human rights,
including ESCR, on a basis of equality. Women in particular are often denied equal enjoy-
ment of their human rights, by virtue of the ‘lesser status ascribed to them by tradition and
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custom or as a result of overt and covert discrimination’.®" Tt is an indisputable fact that
‘many women experience distinct forms of discrimination, due to the intersection of sex
with such factors as race, colour, language, religion, political and other opinion, national
or social origin, property, birth, or other status, such as age, ethnicity, disability, marital,
refugee or migrant status, resulting in compounded disadvantage’.%>

In the context of non-discrimination and equality, Article 2(2) of the ICESCR states a
guarantee of non-discrimination on the basis of sex among other grounds.®® Discrimi-
nation includes ‘any distinction, exclusion, restriction or preference’ between individuals
or groups of individuals, made on the basis of any of the prohibited ground(s),** ‘unless
the distinction is based on objective criteria’.®> Therefore, discrimination might arise
when ‘States treat differently persons in analogous situations without providing an objec-
tive and reasonable justification’.®® A distinction will not be based on objective and
reasonable justification if it does not pursue a ‘legitimate aim’ or if there is not a ‘reason-
able relationship of proportionality between the means employed and the aim sought to
be realised’.®’ Discrimination might also arise ‘when States without an objective and
reasonable justification fail to treat differently persons whose situations are significantly
different’.%® Discrimination might also arise as a result of a state’s failure to monitor and
regulate the conduct of NSAs in relation to ESCR. This might arise where a state fails to
ensure that NSAs do not treat differently persons in analogous situations without
providing an objective and reasonable justification, and where a state fails to ensure
that NSAs, without an objective and reasonable justification, do not fail to treat differ-
ently persons whose situations are significantly different. Thus, Article 2(1)(d) of the
International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD) requires each state party to prohibit racial discrimination by ‘any persons,
group or organisation’.

The principle of non-discrimination mentioned in Article 2(2) of the Covenant is
immediately applicable and is neither subject to progressive implementation nor depen-
dent on available resources.® It is reinforced by Article 3 of the ICESCR, which provides
for the equal right of men and women to the enjoyment of the ESCR it articulates.’® This
provision is founded on Article 1(3) of the UN Charter and Article 2 of the Universal
Declaration of Human Rights (UDHR).”! In relation of NSAs, the CESCR noted in its
General Comment 16:

19. The obligation to protect requires States parties to take steps aimed directly
towards the elimination of prejudices, customary and all other practices that perpe-
tuate the notion of inferiority or superiority of either of the sexes, and stereotyped
roles for men and women. States parties’ obligation to protect under Article 3 of
the ICESCR includes inter alia, the respect and adoption of constitutional and leg-
islative provisions on the equal right of men and women to enjoy all human rights
and the prohibition of discrimination of any kind; the adoption of legislation to elim-
inate discrimination and to prevent third parties from interfering directly or
indirectly with the enjoyment of this right; the adoption of administrative measures
and programmes, as well as the establishment of public institutions, agencies and
programmes to protect women against discrimination.

20. States parties have an obligation to monitor and regulate the conduct of non-
state actors to ensure that they do not violate the equal right of men and women to
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enjoy economic, social and cultural rights. This obligation applies, for example, in
cases where public services have been partially or fully privatised.””

It is thus clear that while only states are parties to international human rights instruments
protecting ESCR and held accountable for its compliance, states are nevertheless required
to consider regulating the responsibility resting on NSAs to respect ESCR.”®> A state’s
failure, for example, to prohibit racial discrimination in the admission of students to
private educational institutions would be a clear violation of the obligation to protect
the right to education.”*

Global Actors/Institutions

The main international institutions which form the backbone of the current international
economic system and which have had an impact on ESCR are: the IMF,”” the World
Bank’® and the WTO.”” It is noteworthy that ‘[t]oday the IMF and World Bank lend exclu-
sively to developing and emerging economies. Furthermore, their loans are linked to [exter-
nally imposed] conditions that increasingly impinge on the domestic policies of the state’.”®
Similarly, the unfair trade rules and policies of the WTO (such as dumping of products of
interest to African states, such as cotton; lack of duty-free, quota-free access to rich-state
markets for Least Developed Countries; overly complex rules of origin; and non-tariff bar-
riers) impede developing states’ capacity to raise resources from trade to invest in ESCR.”

With respect to such global actors, it has been observed that:

States determine the policies of some global actors, including the World Bank, the
IMF and the WTO. When determining the policies of such global actors, a State
must conform to its international human rights duties and must be respectful of
other States’ international human rights obligations. How a State discharges its
duties when determining the policies of global actors must be subject to monitoring
and accountability procedures as outlined in the preceding section.®

Therefore, influential states parties to human rights treaties as members of the IMF, the
World Bank and the WTO, are obliged to do all that they can ‘to ensure that the policies
and decisions of those organisations are in conformity with the obligations of states parties
under the Covenant [ICESCR]’.®! This may be achieved by, for example, voting against
policies sought to be implemented by states seeking IMF/World Bank loans, such as Struc-
tural Adjustment Policies (SAPs) and Poverty Reduction Strategy Papers (PRSPs), where
such policies fail to adequately integrate ESCR and make provision for adequate social
safety nets (SSNs) or human rights impact assessments in implementing all the pro-
grammes. As a matter of law, a state’s failure to take into account its human rights
obligations when entering into agreements with NSAs would amount to a violation of
the obligation to respect human rights. To this end, the CESCR noted with respect to
the right to work that:

The failure of States parties to take into account their legal obligations regarding the
right to work when entering into bilateral or multilateral agreements with other
States, international organisations and other entities, such as multinational entities,
constitutes a violation of their obligation to respect the right to work.®*
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Similarly, when states are dealing with NSAs, the obligation to protect demands that states
take into account their domestic and international human rights obligations in all their
activities with NSAs (including global actors like the World Bank, the IMF and the
WTO) to ensure that the ESCR, in particular, of the most vulnerable, disadvantaged
and marginalised groups of society, are not undermined.®® In a highly indebted state,
this would mean that the state must give priority to the obligation to respect, protect,
and fulfil its international human rights obligations than the obligations relating to mem-
bership and agreements with the IMF and the World Bank.®* It follows, therefore, that it is
legitimate, for example, for a debtor state to ‘integrate fully human rights, including econ-
omic, social and cultural rights, in the formulation of the Poverty Reduction Strategy Paper
(PRSP)’® or refuse to implement loans and credit conditions that conflict with its inter-
national human rights obligations assumed under the UN Charter and international
human rights treaties if this is necessary to ensure that its human rights obligations are
duly protected.®® However, in practice the need for financial resources (in the least devel-
oped states) could outweigh human rights considerations, which limits the practical effec-
tiveness of this approach.

In order to ensure that human rights issues are integrated into the policies of global
NSAs there is a need for a more concerted engagement with such actors. It is essential
to ensure that there is greater complementarity between the basic tenets of international
economic law and international human rights law, while also combating some of the
recent theorising that seeks to privilege trade law.®” In addition, it is necessary to
re-engage in a dialogue with the member states of the WTO, the IMF and the World
Bank who, in the final analysis, will be vital to a determination of the extent to which
the policies and decisions of these global actors are in conformity with the human
rights obligations of states parties.®®

Remedies against Violations by NSAs

When violations of human rights by NSAs occur, the state must not acquiesce to, or grant
amnesty for, such violations. The state is obliged to take appropriate measures or to exer-
cise due diligence to prevent, punish, investigate the harm caused by NSAs®® and, where
appropriate, provide access to effective judicial or other appropriate remedies at the
national level to any person or group who is a victim of a violation of any ESCR
by NSAs. All victims of human rights violations by NSAs should be entitled to
remedies—not merely charity or philanthropy—such as adequate reparation, which
may, inter alia, take the form of restitution, compensation, satisfaction or guarantee of
non-repetition. In Zimbabwe NGO Forum v Zimbabwe,g() the African Commission con-
sidered the offer of clemency made by the Zimbabwean government to the ZANU (PF)
and other militia for ‘politically motivated’ offences committed between January and
July 2000. The Commission held that by pardoning ‘every person liable for any politically
motivated crime’ the Clemency Order had effectively foreclosed the complainant or any
other person from bringing criminal action against persons who could have committed the
acts of violence during the period in question and the complainant had been denied access
to local remedies by virtue of the Clemency Order.”’ Thus, the Commission held that this
act of the State ‘did not only prevent victims from seeking redress, but also encouraged
impunity, and thus [Zimbabwe] reneged on its obligation[s] in violation of Articles 1
and 7(1) of the African Charter’.”? It is therefore clear that since blanket amnesties for
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human rights violations encourage impunity, States should refrain from granting such
amnesties to NSAs for human rights violations.

In its Concluding Observations on state reports, the CESCR has urged states to protect
against human rights violations by NSAs. Some few examples are cited below for illustra-
tive purposes. In 2001 the CESCR strongly urged Honduras to adopt and implement leg-
islative and ‘other measures’ to protect workers from the occupational health hazards
resulting from the use of toxic substances—such as pesticides and cyanide —in the
banana-growing and gold-mining industries.”> Similarly, in 1997 the CESCR was
alarmed at reports that the economic rights of indigenous peoples in the Russian Federa-
tion were exploited with impunity by oil and gas companies which signed agreements
under circumstances which were clearly illegal, and that the state party had not taken ade-
quate steps to protect the indigenous peoples from such exploitation.”* The Committee
recommended to the Russian Federation that ‘action be taken to protect the indigenous
peoples from exploitation by oil and gas companies’.”” In Bosnia and Herzegovina,
following privatisation, employers arbitrarily dismissed employees or failed to pay
employees’ salaries or social security contributions on time.”® The CESCR Committee
recommended that ‘the State party takes effective measures to ensure that [private]
employers respect their contractual obligations towards their employees, namely by
refraining from arbitrarily dismissing them or by paying their salaries or social security
contributions on time’.”’

However, states where human rights protection is most needed are often those least able
to enforce them against NSAs, such as TNCs, who possess much desired investment
capital or technology and wield unprecedented power and influence in local and global
markets and domestic and international affairs.”® The scale of NSAs power is illustrated
by the fact that more than 77,000 TNCs currently span the globe, with about 770,000
subsidiaries and millions of suppliers.” The 2003 sales of the world’s biggest company,
Wal-Mart, of $256 billion made it larger than the economies of all but the world’s 30
richest nations.'® Given this current limitations of state power with respect to NSAs,
what is presently required is to secure broad agreement among NSAs as to their human
rights responsibility and the effective implementation of norms applicable to NSAs,""!
so that they are directly accountable to human rights standards for their actions that
impact on human rights, particularly of vulnerable groups, such as women.'"? NSAs
should not be complicit in human rights abuses. Such complicity could arise in several
ways: (i) where a NSA has knowingly funded, supported (actively, openly, and deliber-
ately) or benefited from human rights abuse; (ii) where a NSA complies with national
laws and policies which are manifestly in violation of international human rights;'* or
(iii) where a NSA has been a silent witness of systematic human rights abuse committed
by a government or others.'® Establishing an effective framework acknowledging the
human rights responsibilities of NSAs remains a challenge. One of the main problems
in such arrangements is the question of who the NSAs will be responsible and accountable
to in respect of ESCR, which is now addressed below.

Direct Human Rights Responsibilities of NSAs with Respect to ESCR

While there is no doubt that the UDHR, the ICCPR and the ICESCR envisage positive
or negative obligations of states, and that the procedures for the implementation of
the ICCPR and the ICESCR envisage actions only against states, it is obvious that
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NSAs—groups or persons—can also act in violation of the human rights of other persons
enumerated in the above instruments.'® As noted above, this is particularly true in the
case of ESCR given the general marginalisation of this category of rights. For example,
many companies operating in South Africa during the apartheid era not only followed
the discriminatory laws of that time, some of them also aided and abetted the South
African government’s policies—by providing technology, infrastructure, and other
means to implement its policies.'® This affected not only civil and political rights but
also ESCR.

As noted above, human rights law has traditionally concentrated on the actions of states.
The assumption has been that it is states that have the obligation both for protecting human
rights and for ensuring that human rights are not infringed, either by the state (or its agents)
or by NSAs. But in the era of globalisation, how credible is this concentration on state
action? A plethora of NSAs now act on the international stage with an enhanced potential
given their greater powers to promote or undermine respect for human rights, but what
direct human rights responsibilities, if any, do NSAs have under human rights law?

Responsibilities of NSAs in International Human Rights Instruments

The International Law Commission (ILC) Articles on the Responsibility of States for
Internationally Wrongful Acts indicates that responsibility for human rights violations
‘may accrue directly to any person or entity other than a State’.'” The UDHR, arguably,
establishes the basis of responsibilities for NSAs. Article 29 of the UDHR provides
that everyone has ‘duties to the community’. In its preamble, it states: ‘every individual
and every organ of society ... shall strive ... to promote respect for these rights and . ..
to secure their universal and effective recognition and observance’. This statement recog-
nises that human rights obligations apply not only to states but also to NSAs, in particular
to ‘every individual’ and ‘every organ of society’. NSAs such as corporations can be seen
as ‘organs of society’ and, therefore, responsible under the Universal Declaration to
respect human rights.'®® More significantly, it implies that NSAs may shoulder more
than the negative obligation engendered by human rights since they are obliged to
‘secure’ the observance of human rights. As Barbara Alexander noted:

if the drafters of the [Universal Declaration] intended to limit the scope of who
should promote and recognise human rights to public, state actors, they could

have used the phrase ‘every State’ rather than ‘every organ of society’.'®

However, the UDHR provision above simply sets a common standard of achievement but
does not equate to legally binding effect. Nonetheless, it is strengthened by other pro-
visions in legally binding international human rights treaties. For example, both the
ICESCR and the ICCPR expressly declare in their preambles that the individual is
‘under responsibility to strive for the promotion and observance of the rights’ recognised
in the Covenants. With respect to the right to health, for example, the CESCR has stated
unambiguously:

While only States are parties to the Covenant and thus ultimately accountable for
compliance with it, all members of society—individuals, including health pro-
fessionals, families, local communities, intergovernmental and non-governmental
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organisations, civil society organisations, as well as the private business sector—have
responsibilities regarding the realisation of the right to health.'"

The implication here is two-fold. First, states should provide an environment that facili-
tates the discharge of such human rights responsibilities by NSAs. It follows that there
may be circumstances in which a failure to progressively realise ESCR as required by
Article 2(1) ICESCR would give rise to violations by states parties of those rights, as a
result of states parties’ permitting or failing to take appropriate measures or to exercise
due diligence to prevent, punish, investigate or redress the harm caused by such acts by
private persons or entities. In The Social and Economic Rights Action Center and the
Center for Economic and Social Rights v. Nigeria,"'" it was alleged that the military gov-
ernment of Nigeria had been directly involved in oil production through the state oil
company, the Nigerian National Petroleum Company (NNPC), the majority shareholder
in a consortium with Shell Petroleum Development Corporation (SPDC), and that these
operations had caused environmental degradation and health problems resulting from
the contamination of the environment among the Ogoni People. It was argued that this
breached several rights guaranteed under the ACHPR.''? The African Commission on
Human and Peoples’ Rights observed, inter alia, in paragraph 54:

Undoubtedly and admittedly, the government of Nigeria, through NNPC has the
right to produce oil, the income from which will be used to fulfil the economic
and social rights of Nigerians. But the care that should have been taken ... and
which would have protected the rights of the victims of the violations complained
of was not taken. To exacerbate the situation, the security forces of the government
engaged in conduct in violation of the rights of the Ogonis by attacking, burning and
destroying several Ogoni villages and homes.

The Commission concluded in paragraph 58:

despite its obligation to protect persons against interferences in the enjoyment of
their rights, the Government of Nigeria facilitated the destruction of the Ogoniland.
Contrary to its Charter obligations and despite such internationally established prin-
ciples, the Nigerian Government has given the green light to private actors, and the
oil Companies in particular, to devastatingly affect the well-being of the Ogonis. By
any measure of standards, its practice falls short of the minimum conduct expected
of governments, and therefore, is in violation of Article 21 of the African Charter.'"3

Consequently, states must ensure that there are accessible, transparent and effective moni-
toring and accountability mechanisms to regulate the conduct of NSAs like TNCs in order
to ensure compliance with human rights responsibilities.''* Secondly, NSAs—Ilocal,
national, regional and transnational—should take into account the human rights dimension
of their policies and activities. Soft law mechanisms such as the International Labour
Organisation (ILO) Tripartite Declaration of Principles Concerning Multinational Enter-
prises and Social Policy''> as well as the Organisation for Economic Co-operation
and Development (OECD) Guidelines for Multinational Enterprises (revised in 2000)'1°
proclaim that NSAs including multinational enterprises and firms should respect
the human rights of those affected by their activities as recognised in the UDHR and
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the corresponding international covenants. Although various non-legally binding codes of
conduct have been adopted by several TNCs taking into account some human rights issues
(e.g. not to use child labour), they are only a step in a long journey to accountability.'"’
Obviously voluntary codes are only respected by those who chose to respect them and
too often the codes are not respected when there is a clash against ‘hard commercial inter-
ests”.!'® Each relevant NSA—such as a company—must do all in its power to ensure that
there are no human rights violations within its sphere of influence and that it also does not
benefit from human rights abuses by other parties.''® In the context of the right to health,
for example, drug companies have a ‘soft law’ obligation under the multilateral corporate
codes of conduct to respect developing states’ efforts to protect the right to affordable
HIV/AIDS treatment for all, including socially disadvantaged groups.'*® However,
there is no external body that sets standards for the voluntary codes and no independent
adjudicative body to assess human rights impact assessments and compliance, or to
award remedies in the event of non-compliance. It is, therefore, less surprising that
Patrick Macklem has described a voluntary corporate code as ‘at best a form of public
relations for powerful multinationals and at worst a misleading seal of approval affixed
by those with no legitimate claim to judge these matters’.'?'

It is also vital to note that both universal and regional human rights instruments prohibit
both states and NSAs from engaging in any activity aimed at the destruction of human
rights. For example, Article 30 of the UDHR prohibits groups or persons any right
to ‘engage in any activity or to perform any act aimed at the destruction of any of the
rights and freedoms set forth herein’. Similarly, both the ICCPR and ICESCR,
in common Article 5(1)—using almost identical language to that of Article 30 of the
UDHR stipulate that:

Nothing in the present Covenant may be interpreted as implying for any State, group
or person any right to engage in any activity or perform any act aimed at the destruc-
tion of any of the rights and freedoms recognised herein or at their limitation to a
greater extent than is provided for in the present Covenant.

Similar provisions are in the American Declaration of the Rights and Duties of Man'??
(Articles 29-38), the ECHR (Article 10(2)), the American Convention on Human
Rights'?® (ACHR) (Articles 13, 17 and 32) and the ACHPR (Articles 27—29). Although
these provisions are widely considered as mere guidelines for the behaviour of both indi-
viduals and states as opposed to imposing any direct accountability for NSAs;'** they are
not without legal implications. As at the time of writing, the jurisprudence on these pro-
visions is scarce, but the Committee on the Elimination of Racial Discrimination has com-
mented that a person’s exercise of the right to freedom of opinion and expression carries
special duties and responsibilities, specified in Article 29(2) of the Universal Declaration,
‘among which the obligation not to disseminate racist ideas is of particular importance’."'*

In sum, these provisions clearly apply not only to states but also to NSAs—groups and
individuals. They forbid the abuse of human rights and forbid the misuse and exploitation
of human rights instruments as a pretext for violating human rights.'?® As the CESCR has
observed with respect to the right to work:

Private enterprises—national and multinational—while not bound by the Covenant,
have a particular role to play in job creation, hiring policies and non-discriminatory
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access to work. They should conduct their activities on the basis of legislation,
administrative measures, codes of conduct and other appropriate measures promot-
ing respect for the right to work, agreed between the government and civil society.
Such measures should recognise the labour standards elaborated by ILO and aim at
increasing the awareness and responsibility of enterprises in the realisation of the
right to work.'?’

Therefore, while only states are parties to the existing human rights treaties and thus ulti-
mately accountable for compliance with them, all members of society (NSAs—individ-
uals, local communities, trade unions, civil society and private sector organisations)
have responsibilities regarding the realisation of ESCR. As a minimum, NSAs must
respect states’ human rights obligations. They must, therefore, refrain from acts or omis-
sions that violate all human rights. Respecting ESCR requires NSAs not to adopt, and to
repeal laws and rescind policies, administrative measures and programmes that do not
conform to states’ human rights obligations including those with respect to ESCR. One
has to note that the shift in state sovereignty accompanying globalisation has meant that
NSAs are increasingly getting more involved in activities that impact (directly and/or
indirectly) on human rights, and have gained more power to violate human rights.'*®
Therefore, limiting human rights obligations to only states would defeat the object and
purpose of human rights since:

Human rights are about upholding humans and protecting individuals and groups
from oppressive power primarily in the context of the communities within which
they live. That oppressive power can come from any source [which may be a
State or a NSA]. It does not have to be political; it can be economic, social, cultural,
or any other type of power.'*’

According to the UN Truth Commission on El Salvador, NSAs—in this case referring to
the Farabundo Marti National Liberation Front—are subject to international human rights
law. In the words of the Commission: ‘[w]hen insurgents assume government powers in
territories under their control, they too can be required to observe certain human rights
obligations that are binding for the State under international human rights law’."*° As
shown below, this view should extend to all other NSAs exercising powers akin to or
even greater than that of a state especially in the field of marginalised ESCR."*!

However, the great majority of NSAs pay little more than lip service to ESCR and are
based in, or funded by those living in, developed states and tend to be concerned primarily
with civil and political rights. This means that most NSAs are able to violate ESCR
without being questioned.'** This is partly because of the view that ‘economic and
social human rights are costly to secure’,'* or that ESCR are non-binding ‘principles
and programmatic objectives rather than legal obligations that are justiciable’.'** Such
views reflect the marginalisation of vulnerable individuals and groups, who are meant
to be the primary beneficiary of this category of rights. It is vital to note that the continuing
reluctance to accord ESCR the same level of recognition and enforceability as that
accorded to civil and political rights demonstrates the ‘gendered’ character of international
human rights law.'** This is because it is generally girls and women as a social class and as
primary care givers who most acutely experience the violation and non-realisation of this
category of rights.'*¢
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It is important to recall that treaties are made to be performed.137 NSAs, therefore,
should not (as a minimum) contribute to a state’s failure to comply with a treaty obligation
concerning ESCR."*® Indeed human rights treaties are of a special character since they:

are not multilateral treaties of the traditional type concluded to accomplish the reci-
procal exchange of rights for the mutual benefit of the contracting States. Their
object and purpose is the protection of the basic rights of individual human
beings, irrespective of their nationality, both against the State of their nationality
and all other contracting States."’

If this object and purpose is to be meaningfully achieved, NSAs must not undermine state
efforts to comply with their human rights obligations. Therefore, there is a dire need for
NSAs to take more seriously their human rights responsibilities with respect to ESCR
on the international, regional and domestic fronts.'"*® In many respects, violations of
ESCR, are treated far less seriously by states and NSAs than if they occurred in relation to
civil and political rights, when they would provoke ‘expressions of horror and outrage’.'*!
It is rare, for example, to hear of discussions of ‘massive and direct denials of economic,
social and cultural rights’'** (such as systematic and large-scale violations of rights to
food, housing, health and education) in relation to the subject of torture or cruel,
inhuman or degrading treatment,'** genocide, or crimes against humanity.'** The denial
of civil and political rights is considered as a ‘violation’, while the denial of ESCR is gen-
erally viewed as an ‘injustice’.'*> As the world increasingly becomes internationalised, the
decisions, policies and operations of NSAs may have significant effects on lives (and
human rights) of individuals and groups in local communities. Some three examples—
the IMF, the World Bank and the WTO—are briefly reviewed below:

The IMF, World Bank and Human Rights

Until recently, the IMF and the World Bank have showed very little interest in human
rights when dealing with states, claiming that these are ‘political’ issues within a country’s
domestic affairs.'*® This was first clearly manifested when both the IMF and the World
Bank declined the invitation from the UN Commission on Human Rights to participate
in the drafting of the ICESCR.'" Likewise, in the 1960s the UN General Assembly
passed a series of resolutions successively ‘inviting’, ‘urging’ and ‘requesting’ the Bank
to stop lending to South Africa and Portugal because of their respective apartheid and colo-
nial policies, but the Bank insisted on its apolitical character and approved several loans in
defiance of the UN resolutions.'*® Thus, the Bank provided economic support and moral
sanction to oppressive governments. Both institutions—the World Bank and IMF—may
affect the lives and rights of the people through their policies, and in case of the World
Bank, through the projects it funds directly.'*’ For example, the IMF and World Bank’s
policy of privatisation of hitherto public enterprises (without adequate social safety
nets) has, in some respects, had a negative effect on ESCR in several states. '’

Despite this, the World Bank and IMF have argued that they are bound by their Articles
of Agreement to be ‘non-political’ in their approach and give due regard to ‘only economic
considerations’.'>! In paying limited or no attention to human rights by the two insti-
tutions, it has been stressed that there is ‘need to honour the charter of each organisation
and to respect the specialisation of different international organs as reflected in the
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statutory requirements of their respective charters’.'>* It is claimed, for example, that
drawing the Bank, which is ‘an international financial institution, directly into politically
charged areas, with their typical vagaries and double standards, can only politicise its work
and jeopardise its credibility, both in the financial markets from which it borrows and in
the member countries to which it lends’.'>* To this end, Shihata has argued:

The role of the Bank is to promote the economic development of its member
countries. Its success in this role helps to create an environment for the enjoyment
by individuals in these countries of all their human rights ... But it demeans the
organisation to ignore its charter and act outside its legal powers.'>*

Likewise, the IMF argued that the protection and promotion of human rights is a full
responsibility of states and that ‘rights cannot be realised in the absence of structural
adjustment’.'>> The IMF has also argued that human rights protection was not explicitly
included within its mandate'>® and that its founding Charter mandates that (as a monetary
agency) it pays attention only to issues of an economic nature'>” and requires it to ‘respect
the domestic social and political policies of members’.'>®

The question that arises here is whether the World Bank and the IMF will be acting
outside their charters or legal powers when they respect (or even promote) all human
rights in the formulation of their policies and activities. In other words are human rights
issues ‘political’ affairs and thus barred from any consideration by the two institutions?
In fact, except for references to ‘raising conditions of labour’'>® and ‘maintenance of
high levels of employment and income’,' there are no direct human rights links from
the Articles of Agreement of the two institutions. In addition, the two institutions are
not parties to human rights treaties protecting ESCR,'®' and accordingly not bound,
strictu sensu, by human rights treaties and have not accepted the implementation mechan-
ism for the existing human rights treaties.

It is essential to note that in the agreements between the UN Economic and Social
Council (ECOSOC) and the IMF'®? and the World Bank,'® entered into in accordance
with Articles 63 and 57 of the UN Charter establishing the latter’s status as UN specialised
agencies, greater autonomy and independence is left to the two institutions from the UN'®*
and neither human rights nor even Articles 55 and 56 of the UN Charter are referred to.
However, Article 103 of the UN Charter links the two institutions’ Articles to the
Charter.'® As such it has a direct influence on the way in which human rights come into
play in terms of policies of the IMF and the World Bank.'®® Therefore, the IMF and the
World Bank Articles of Agreement should be interpreted and applied in a manner that
respects all human rights. To achieve this, the IMF and the World Bank (through their
credit agreements and policies) must refrain from undermining ESCR for all persons,
especially disadvantaged and marginalised individuals and groups. This calls for the inte-
gration of human rights in the formulation of the policies of the two institutions.

In fact human rights issues are implicitly part of the development'®” mandate of the
World Bank and central to the success of the poverty alleviation programmes of the
Bank and the IMF. Respect for civil and political rights promotes participation and
more accountability, which leads to better performance of government projects funded
by the Bank.'® Yet substantial violations of civil and political rights are related to
lower economic growth,'® which leads to limited available resources necessary for devel-
opment and the progressive realisation of ESCR.
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As aresult of several criticisms of the World Bank policies, the Bank has acknowledged
in its Comprehensive Development Framework (CDF) that ‘[w]ithout the protection of
human and property rights, and a comprehensive framework of laws, no equitable devel-
opment is possible’.!”® It has also noted that ‘creating the conditions for the attainment of
human rights is a central and irreducible goal of development’.'”! Thus, the World Bank
issued a set of guidelines linking its activities to human rights' "> and acknowledged that
‘ensuring sustainable development requires attention not just to economic growth but also
to environmental and social issues’,'”* including poverty and inequality reduction and pre-
vention of armed conflicts and terrorism.'”* In the Bank’s view ‘ending global poverty is
much more than a moral imperative—it is the cornerstone of a sustainable world’.'”> To
this end the World Bank together with the IMF have, since 1995, been active in designing
mechanisms to address the issue of debt burden, culminating into what came to be known,
in 1996, as the Heavily Indebted Poor Countries (HIPC) initiative'”® that was later broad-
ened in October 1999 to increase the number of eligible countries under the Enhanced
HIPC Initiative. For a debtor country to qualify for this initiative, it must demonstrate,
inter alia, that it will ‘implement a full-fledged poverty reduction strategy, which has
been prepared with broad participation of civil society, and an agreed set of measures
aimed at enhancing economic growth’."”” It is worthy noting, first, that although the alle-
viation of poverty and debt relief is essential for enjoyment of ESCR, the Bank, like the
IMF, still lacks a coherent and a more explicit human rights policy to fully integrate
human rights in the poverty reduction strategy papers (PRSPs) and its debt relief is not
enough to lift the HIPC out of poverty. Secondly, the Bank has claimed that it is ‘con-
cerned by human rights’ but ‘its mandate does not extend to political human rights’.'”®

It has to be noted, however, that internationally recognised human rights (whether civil
and political or economic, social and cultural) are of international concern that transcends
‘political affairs’ and autonomous jurisdiction of a state.'”® As a result, since the projects
funded by the World Bank and programmes of the Bank and the IMF impact on the enjoy-
ment of human rights, it is essential to ensure that they do not negatively impact on or
violate human rights, even if they are to lead to economic development in the long run.
International human rights instruments must not be subordinated to the charters of the
international financial institutions or agencies in question when, as a matter of law, the
reverse should be the case.'®"

In conformity with Articles 22 and 23 of the ICESCR, the IMF and the World Bank
should (through their lending policies and credit agreements) cooperate effectively with
states to implement ESCR at the national level, bearing in mind their own mandates.
The minimum core obligation incumbent directly upon both the World Bank and the
IMF as specialised agencies of the UN system and subjects of international law is a
duty of vigilance to ensure that their policies and programs do not facilitate breaches of
their member states” human rights treaty obligations.'®' This calls for a clear and consist-
ent human rights impact assessment'®* (to give effect to the interdependence and univers-
ality of human rights) in project/programme identification, preparation, appraisal, loan
negotiation, implementation and evaluation (post-audit) for the World Bank and similar
stages in negotiations and release of funds for the IMF.'83

This would ensure, at the very minimum, that the policies and programmes of the two
institutions (such as privatisation of social security schemes, healthcare and education) in
pursuit of their respective charter obligations do not violate already existing human rights
standards or make such standards worse.'®* With respect to Zambia, for example, the
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CESCR expressed its concern in June 2005 ‘about the fact that privatized social security
schemes in the state party have not been financially sustainable, thereby leaving its ben-
eficiaries without adequate social protection’.'® It recommended:

Zambia’s obligations under the Covenant be taken into account in all aspects of its
negotiations with international financial institutions, such as the International Mon-
etary Fund and the World Bank, so as to ensure that the rights enshrined in the Cove-
nant are duly protected, for all Zambians, and, in particular for the most
disadvantaged and marginalized groups of society. The Committee refers the
State party to its statement to the Third Ministerial Conference of the World
Trade Organization adopted at its twenty-first session in 1999 (E/2000/22-E/C.12/
1999/11, Annex VII).'8¢

Therefore, there is dire need for explicit or deliberate integration of international human
rights into policies, programmes and projects of the World Bank and the IMF including
the poverty reduction strategies'®” to make them ‘effective, sustainable, inclusive, equi-
table and meaningful to those living in poverty’."®® As the Bank has recently acknowl-
edged in its recent communication entitled ‘Human Rights: FAQ’ [Frequently Asked
Questions]:'®

The World Bank needs to undertake analytic work to examine how human rights fit
within the constitutional framework and what positive contribution they could make
to the development process. While the World Bank is not an enforcer of human
rights, it may play a facilitative role in helping its members realise their human
rights obligations.'*°

The WTO and Human Rights

Should the WTO respect (protect or even promote) human rights? In May 1998 the
CESCR emphasised that the realms of trade, finance and investment are in no way
exempt from human rights principles and that ‘the international organisations with specific
responsibilities in those areas should play a positive and constructive role in relation to
human rights’.'”! The WTO system has a potential to contribute to the development
and to the realisation of broader economic, social, and cultural rights, by stimulating econ-
omic growth and thereby helping to generate the resources that are needed for the fulfil-
ment of such rights.'”> However, the relationship between human rights and trade through
the WTO is far more complex.'®*> The preamble to the 1994 Agreement Establishing the
WTO (WTO Agreement), which sets out the ultimate objectives of the WTO, does not
explicitly refer to human rights. It refers to the following objectives: the increase of
higher standards of living; steady growth of real income and effective demand; the attain-
ment of full employment and economic growth patterns compatible with sustainable
development; and the expansion of production of, and trade in, goods and services.'**
The preamble also proclaims that ‘there is need for positive efforts designed to ensure
that developing countries, and especially the least developed among them, secure a
share in the growth in international trade commensurate with the needs of their economic
development’.'®> Thus, although the WTO Agreement does not make explicit reference to
human rights, the language of the preamble ‘demonstrates a recognition by the WTO
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negotiators that optimal use of the world’s resources should be made in accordance with
the objective of sustainable development’.'”®

Sustainable development is broad enough to include respect for human rights. The right
to (sustainable) development implies the right to improvement and advancement of econ-
omic, social, cultural and political conditions. The essence of the right to development is
the principle that the human person is the central subject of development and that the right
to life includes within it existence in human dignity with the minimum necessities of
life."”” As stated in the Declaration on the Right to Development: ‘The right to develop-
ment is an inalienable human right by virtue of which every human person and all peoples
are entitled to participate in, contribute to, and enjoy economic, social, cultural and politi-
cal development, in which all human rights and fundamental freedoms can be fully
realised.”'”® Sustainable development ensures the well-being of the human person by inte-
grating social development, economic development, and environmental conservation and
protection. One aspect of sustainable development implies that the basic needs of the
human being (e.g. education, health services, food, housing, employment, and social
security) are met through the implementation and realisation of human rights. Viewed
in this context, the WTO has to take into account all human rights (including ESCR) in
accordance with the objective of sustainable development.

The case for linking protection of human rights apart from workers’ rights to the WTO
rests partly on the idea that states that violate or turn a blind eye to the human rights infrac-
tions should not be allowed to participate in the international trading system. '’ This view,
in turn, rests on the premise that such exclusion will cause states that violate human rights
to change their actions or omissions. Thus, the case for linkage between trade and human
rights depends on the power of the WTO to decree trade sanctions.”’’As Matsushita has
noted there are numerous problems with the above reasoning:

First, what human rights would the WTO seek to enforce? Arriving at an agreement
on this would not be possible now. Second, there exist long established international
and regional regimes for the promotion and enforcement of human rights, such as the
UN Commission on Human Rights, the UN Committee on Human Rights, and the
European Court of Human Rights. Adding the WTO to these regimes would accom-
plish little and would pose the danger of conflicting interpretations and decisions.
Third, although trade sanctions have emotional appeal to punish human rights viola-
tions, empirical studies have established that trade sanctions seldom accomplish
their objectives and are not effective in accomplishing their objectives. Fourth, if
the WTO ever were to try to become a human rights enforcement agency, there is
little chance its dispute settlement mechanism would survive; it soon would be
engulfed in compliance problems, and the WTO itself would be under threat.?’

Despite the above observations, the WTO has a role to play in the progressive realisation of
human rights, including ESCR. Although the WTO cannot transform to a human rights
organisation, it must take steps to acknowledge fully the human rights effects of its
work in order to maintain sustainable development and its credibility. Some WTO Agree-
ments such as the Agreement on Trade-Related Aspects of Intellectual Property Rights*’>
(the TRIPS Agreement) and the General Agreement on Trade in Services’*® (GATS) can
impact on human rights such as the rights to health and education.”** The TRIPS Agree-
ment is the most comprehensive multilateral agreement that sets detailed minimum
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standards for the protection and enforcement of intellectual property rights.?*> The forms
of intellectual property protection covered by the TRIPS Agreement most relevant to the
enjoyment of the right to health include patent protection (over new medical processes and
products such as pharmaceuticals), trademarks (covering signs distinguishing medical
goods and services as coming from a particular trader), and the protection of undisclosed
data (in particular, test data).”*® For example, patent protection of a pharmaceutical allows
the intellectual property right holder to exclude competitors from certain acts, including
making, using, offering for sale, selling, or importing the drug (without the owner’s
consent) for a minimum period of 20 years.?”” Where the subject matter of a patent is a
process, a patent prevents the third parties not having the owner’s consent from the act
of using the process, and from the acts of: using, offering for sale, selling, or importing
for these purposes at least the product obtained directly by that process.”’® This period
of exclusion theoretically allows the rights-holder to recoup some of the costs involved
in medical research. This primarily protects business and corporate interests and invest-
ments. In practice, however, intellectual property protection under the TRIPS can affect
medical research and this can bear upon access to medicines.

Although it has been stated that the claim that the TRIPS Agreement and the WTO are
blocking access to medicines in poor countries is ‘demonstrably false’,>* intellectual
property protection can affect the enjoyment of the right to health, and related human
rights, in a number of ways. For example, patent protection can promote medical research
by helping the pharmaceutical industry shoulder the costs of testing, developing and
approving drugs. However, the commercial motivation of intellectual property rights
encourages research, first and foremost, towards ‘profitable’ diseases, while diseases
that predominantly affect people in poor countries—such as river blindness—remain
under-researched.?'® Further, intellectual property rights may affect the use of traditional
medicines such as those of indigenous peoples. While existing intellectual property protec-
tion can promote the health innovations of indigenous and local communities, the particu-
lar nature of this knowledge and the knowledge holders might require significant
amendment to be made to intellectual legislation for protection to be comprehensive.
Further, some traditional medicines have been appropriated, adapted and patented with
little or no compensation to the original knowledge holders and without their prior
consent, which raises questions for both the right to health and cultural rights.*"’

In addition, the exclusion of competitors as a result of the grant of a patent can also be
used by patent holders as a tool to increase the price of pharmaceuticals.>'? High prices can
exclude some sections of the population, particularly poor people, from accessing medi-
cines. Given that the right to health includes an obligation on states to provide affordable
essential medicines according to the WHO essential drugs list, intellectual property protec-
tion can lead to negative effects on the enjoyment of the right to health. In other words, in
some cases intellectual property protection can reduce the economic accessibility of essen-
tial medicines. Articles 30 and 31 of the TRIPS Agreement include some flexibility in such
circumstances by permitting WTO members to authorise third parties to use the subject
matter of a patent (i.e. manufacture and sell pharmaceuticals at a lower price) without
the authorisation of the patent holder, subject to certain limitations including payment
of a ‘adequate remuneration in the circumstances of each case, taking into account the
economic value of the authorisation’.”"? Nonetheless, such flexibilities are, in reality,
only available to those WTO members that have a domestic pharmaceutical manufacturing
capacity. Article 31(f) of the TRIPS Agreement allows unauthorised working of the
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patent where sale is ‘predominantly for the supply of the domestic market of the Member
authorising such use’. This could limit the ability of countries that cannot make pharma-
ceutical products from importing cheaper generics from countries where pharmaceuticals
are patented. Thus, poorer countries without adequate manufacturing capacity might not
be able to benefit from these flexibilities. Accordingly an amendment to the TRIPS Agree-
ment to allow pharmaceutical products made under compulsory licences to be exported to
countries lacking production should be supported.?'* It is interesting to note that the WTO
received from Canada, on 4 October 2007, the first notification from any government that
it has authorised a company to make a generic version of a patented medicine for export
under special WTO provisions agreed in 2003. The triple combination AIDS therapy drug,
TriAvir, can now be made and exported to Rwanda, which is unable to manufacture the
medicine itself.*"

As an international organisation for states, the WTO should ensure that its policies and
decisions are in conformity with the human rights obligations of its member states. As
noted by the CESCR since 1998 and the UN’s Sub-Commission on Promotion and Protec-
tion of Human Rights in August 1998, the WTO should consider the human rights impact
of trade and investment policies by recognising human rights as the primary objective of
trade, investment and financial policy.*'® This is so because human rights are fundamental,
inalienable and universal entitlements belonging to individuals and, under certain circum-
stances, groups of individuals and communities. In contrast to human rights, intellectual
property rights under the TRIPS Agreement are generally of a temporary nature, and
may be allocated, limited in time and scope, traded, amended and even forfeited,
human rights are timeless expressions of fundamental entitlements of the human
person.”!” Thus, the WTO should take fully into account the existing state obligations
under international human rights instruments. The Decision on Implementation of para-
graph 6 of the Doha Declaration on the TRIPS Agreement and Public Health (August
2003) allowing countries producing generic copies of patented drugs under compulsory
licence to export drugs to countries with no or little drug manufacturing capacity is an
example of how human rights (e.g. the right to health) could be taken into account by
the WTO.>"®

As a satisfactory human rights situation also improves the objectives of the WTO,
human rights and the WTO mandate are not necessarily contradictory but mutually
support each other. The WTO should, therefore, play a role in promoting human rights
in a systematic or deliberate manner. This could be achieved through several ways includ-
ing the following:

First, through its multilateral treaty framework that promotes principles of non-dis-
crimination, rule of law, economic liberalism, and peaceful dispute settlement, the
WTO can be said to promote and protect human freedoms. Second, Article XXI
of the General Agreement on Tariffs and Trade (GATT) permits WTO Members
to participate in action involving trade sanctions decreed by the United Nations in
cases of threats to peace and security. Moreover, WTO Members are permitted to
use investment and trade as positive incentives to promote human rights in cases
where infringement of WTO norms are not at stake.*'”’

While the WTO is not an enforcer of human rights, like the World Bank, it may play
a facilitative role in helping its members (151 members on 27 July 2007) realise
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their human rights obligations. It is therefore necessary for the WTO member states to
re-engage the WTO in human rights to ensure that they are taken into account.

Conclusion

What, then, is the conclusion? (1) How should international human rights law ensure that
the activities of NSAs are consistent with international human rights standards? (2) How
should accountability of NSAs be promoted effectively when violations of international
human rights law occur? Although there are no straightforward answers to these questions,
from the foregoing, the following conclusions can be drawn.

Firstly, the international human rights law is historically, and will remain (at least in the
near future), essentially state-centred. States have the primary responsibility to promote,
secure the fulfilment of, respect, ensure respect of and protect human rights recognised
in international as well as national law. This includes ensuring that NSAs respect human
rights. Currently, there are limited direct human rights obligations for NSAs. Conse-
quently, international human rights law should continue to hold the state responsible
within its jurisdiction to ensure that the activities of NSAs are consistent with international
human rights standards. However, as noted above, states where protection of human rights
against violations by NSAs is most needed are often those least able to enforce them against
NSAs such as international financial institutions and TNCs—the main driving agents of
the global economy, exercising control over global trade, investment and technology
transfers—who possess much desired investment capital or technology.

Secondly, given the current limitations of state power with respect to NSAs, it is necess-
ary that NSAs (defined broadly to include international organisations) should accept/
recognise some moral human rights obligations, but at present they have no clearly
defined legal obligations to respect human rights apart from compliance with the legal
regime of the particular state in which they are operating. Undoubtedly, however, NSAs
do have a role to play in the progressive realisation of ESCR. As this article makes
clear, the era of NSAs to respect ESCR has arrived. Within their respective ‘spheres of
activity and influence’, NSAs have the obligation to promote, secure the fulfilment of,
respect, ensure respect of and protect human rights recognised in international as well
as national law, including ESCR.*?° They have the responsibility to use ‘due diligence’
in ensuring that their activities do not contribute directly or indirectly to human rights vio-
lations, and that they do not directly or indirectly benefit from human rights violations of
which they are aware or ought to have been aware.”>' The question is how can this be
legally realized; should NSAs be directly liable for their violations of ESC rights under
international human rights law or should they continue to be indirectly liable through
states and should states have a duty under international human rights law to move
against NSAs that violate ESC rights within their respective jurisdictions?

Although there is no consensus on the above issue,?* it is clear that in the era of glo-
balisation, it is not enough to look only to the state as the primary actor to respect, protect
and fulfil human rights. Various factors have contributed to this development. They
include: (i) the privatisation of functions previously performed by states; (ii) the ever-
increasing mobility of capital and the increased importance of foreign investment flows,
facilitated by market deregulation and trade liberalisation; (iii) the expanding impact
and responsibilities of multilateral organisations such as the WTO affecting broader
society;*** (iv) the enormous growth in the role played by transnational civil society



748 M. Ssenyonjo

organisations, many of which now have multimillion dollar budgets, employ very large
staffs, and perform public-type functions in a large number of states; (v) a rise in the
impact of organised armed groups violating human rights or controlling territory and
population and aspiring to gain international legitimacy; and (vi) the growth of inter-
national terrorist networks such as Al Qaeda, and international criminal networks, such
as drug cartels, which are not confined to any one state and some of whose activities
have become global in scope.”** In view of these developments, it is necessary that a con-
siderable number of other actors other than states (including multilateral institutions like
the World Bank and IMF, and TNCs) should equally be obliged to respect human rights. In
short, therefore, human rights should be everyone’s responsibility. Thus, NSAs should
support the emerging global framework for human rights responsibilities of NSAs as a
means to achieve good governance, encourage participation, strengthen their own anticor-
ruption controls, and provide assistance in ways that strengthen states human rights
obligations.**

Consequently, making space in the legal regime to take account of the role of NSAs in
the realisation of ESCR, and their accountability for the violations of ESCR, remains a
critical challenge facing international human rights law today. In order to ensure more
accountability for human rights violations by NSA, it is relevant to consider the adoption
of the Statute of the International Court of Human Rights, to which NSAs (including inter-
governmental organizations, such as the UN; the international financial institutions such as
the IMF and the World Bank; the WTO and TNCs) could also possibly become parties in
addition to states.??® In this arrangement, it should be possible to bring claims of human
rights violations (including violations of ESCR) not only against the state but also directly
against NSAs. As Nowak has noted: ‘In principle, any non-State actor might be interested,
for various reasons including upholding ethical standards, marketing, corporate identity or
a genuine interest in strengthening human rights, to recognise the jurisdiction of the World
Court of Human Rights.”**” As privatisation, outsourcing, and downsizing place ever more
public or governmental functions into the hands of NSAs, the human rights regime must
adapt to those changes if it is to maintain its relevance.??® It is in this context that there is
increasing recognition that ‘it is essential to ensure human rights obligations fall where
power is exercised, whether it is in the local village or at the international meeting
rooms of the WTO, the World Bank or the IMF’ 22

It is vital for the effectiveness of international human rights law that NSAs take more
account of human rights in their decision making in order to ensure that they remain rel-
evant for all members of the international community. Indeed, it is becoming increasingly
important that all decision-making by NSAs—Ilocal, national, regional and global—should
take consistently and comprehensively human rights issues into account. As a minimum,
policies and programs of NSAs must not facilitate breaches of their member states’ human
rights treaty and customary obligations. With respect to international financial institutions,
they should pay greater attention to the protection of ESCR in their lending policies, struc-
tural adjustment programmes, poverty alleviation programmes and credit agreements.
Whether international human rights law will develop to adequately protect against viola-
tions of human rights by NSAs, and to hold effectively all NSAs directly accountable for
violations of ESCR, remains to be seen. The challenge that faces human rights activists is
to reflect on the most appropriate manner in which to enhance the obligations of NSAs
with respect to ESCR. As a starting point, it is necessary to integrate consistently the
human rights principles of non-discrimination, monitoring, democratic participation,
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and accountability at each step of the process of making and applying the policies and
decisions of NSAs. In the final analysis, global rules binding on NSAs are necessary
because most of these actors have outgrown the ability of many individual states to regu-
late them effectively.
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