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Reflections on state obligations with respect to economic, social
and cultural rights in international human rights law

Manisuli Ssenyonjo*
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In 1948 the Universal Declaration of Human Rights (UDHR) declared a wide range of
human rights including economic, social and cultural rights as a ‘common standard of
achievement’ for all peoples and all nations. At an international level, these rights were
reinforced by a legally binding international treaty, the International Covenant on
Economic, Social and Cultural Rights (ICESCR) in 1966, and more recently by the
Optional Protocol to the ICESCR as adopted by the UN General Assembly on 10
December 2008, and opened for signature on 24 September 2009. Despite these
positive developments, six decades after the UDHR, there are still questions regarding
the status of economic, social and cultural rights as human rights in international law.
In particular, four key questions regarding these rights, are addressed in this article: (1)
what are the real human rights obligations of states parties to the ICESCR? (2) Are
such obligations territorially limited or is there scope for extra-territorial obligations?
(3) Are states permitted to derogate from (some) economic, social and cultural (ESC)
rights during emergencies despite the fact that the ICESCR does not contain a
derogation clause either permitting or prohibiting derogations? (4) Was it really
necessary to adopt in 2008 an Optional Protocol to the ICESCR to provide for
the competence of the committee monitoring the obligations of states parties under the
ICESCR, the Committee on Economic, Social and Cultural Rights, to receive and
consider communications alleging violations of any of the rights protected by the
ICESCR? And should states parties to the ICESCR sign and ratify this Optional
Protocol without delay?

Keywords: economic; social and cultural rights; state obligations; International
Covenant on Economic; Social and Cultural Rights; extra-territorial human rights
obligations; non-derogable rights; Optional Protocol to the International Covenant on
Economic; Social and Cultural Rights

1. Introduction

The Universal Declaration of Human Rights (UDHR)' declared human rights, both civil and
political rights and economic, social and cultural (ESC) rights, as a ‘common standard of
achievement’ for all peoples and all nations, without separating them. In particular Articles
21-29 of the UDHR declared that ‘everyone’ has the right to: social security, work; rest and
leisure including reasonable limitation of working hours and periodic holidays with pay;
adequate standard of living including food, clothing, housing and medical care; education;
freely participate in the cultural life of the community; and social and international order
in which the rights set forth in the UDHR can be fully realised. Clearly the UDHR contained
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acomprehensive list of ESC rights. However, as noted by Mrs Eleanor Roosevelt, the United
States representative to the General Assembly and Chairman of the United Nations Commis-
sion on Human Rights during the drafting of the UDHR, the UDHR °is not, and does not
purport to be a statement of law or of legal obligation’ but ‘a common standard of achieve-
ment for all peoples of all nations’.? Despite this, the UDHR, as an authoritative interpretation
of the rights in the UN Charter, has had a considerable impact in shaping treaties protecting
human rights including treaties protecting ESC rights at both regional and UN levels.’
In addition, the UDHR has influenced the content of new constitutions or constitutional
amendments in some states and upon decisions of domestic courts.*

In recent years, ESC rights have received increasing attention in various international
organisations, academic writings and in human rights law generally. At the United
Nations (UN) level, the Committee on Economic, Social and Cultural Rights (CESCR),’
which monitors the implementation of ESC rights under the International Covenant on
Economic, Social and Cultural Rights (ICESCR or the Covenant),’ has adopted a
number of useful General Comments, which clarify the contents of specific rights as well
as other issues related to the protection of ESC rights.” Furthermore, non-governmental
organisations are becoming more interested in working with these rights and the courts
in many national legal systems are showing a growing willingness to enforce ESC rights
in some of their decisions.® Regardless of these positive developments, many actors
working with human rights law still focus solely or mainly on issues relating to civil and
political rights and tend to pay lip service to the interdependence and interrelatedness of
all human rights. This means that in practice ESC rights are still marginalised and still con-
sidered, inaccurately, as ‘programmatic, aspirational, and not justiciable’® and honoured
more in ‘the breach than the observance’.'® This has left billions of individuals unable to
enjoy ESC rights."" The marginalisation of ESC rights affects more the poor and disadvan-
taged groups/individuals because they lack the resources required for an adequate standard
of living (including adequate food, housing, health, and education) and lack a political
voice to influence the formulation of government policy. Although at an international
level, ESC are protected since 1966 by a legally binding international treaty, the
ICESCR, and reinforced by the Optional Protocol to the ICESCR (adopted in December
2008, opened for signature on 24 September 2009), more than sixty years after the
UDHR, there are still questions regarding the status of ESC rights as human rights in inter-
national law.

In particular, four key questions regarding these rights, are addressed in this article: (1)
what are the real human rights obligations of states parties to the ICESCR? (2) Are such
obligations territorially limited or is there scope for extra-territorial obligations? (3) Are
states permitted to derogate from (some) ESC rights during emergencies despite the fact
that the ICESCR does not contain a derogation clause either permitting or prohibiting dero-
gations? (4) Was it really necessary to adopt in 2008 an Optional Protocol to the ICESCR to
provide for the competence of the committee monitoring the obligations of states parties
under the ICESCR, the Committee on Economic, Social and Cultural Rights, to receive
and consider communications alleging violations of any of the rights protected by the
ICESCR? And should states parties to the ICESCR sign and ratify this Optional Protocol
without delay?

Apart from the first question which has been included to provide a general overview to
understanding state obligations with respect to ESC rights under the ICESCR, the other
questions have been selected because despite their significance, they are not specifically
addressed in the ICESCR and few studies have explored them in relation to ESC rights.
After setting out a background to the protection of ESC rights in section 2, the article
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examines three aspects of ESC rights, namely: general state obligations including extrater-
ritorial obligations (section 3); non-derogability of ESC rights (section 4); and the recent
adoption of the Optional Protocol to the ICESCR (section 5).

In addressing the questions raised above, the article aims to demonstrate that the
ICESCR lays down clear human rights legal obligations for states parties, noting that
while the Covenant provides for ‘progressive realisation’ and acknowledges the constraints
due to the limits of ‘available resources’, it also imposes various obligations which are of
immediate effect (e.g. the obligation to take steps; and to eliminate discrimination in the
enjoyment of ESC rights). It notes that the increase in domestic case-law on ESC rights
clearly indicates that violations of ESC rights are justiciable in practice, and states
should ensure their justiciability in practice at a national level. At the international level,
it is noted that the adoption of an Optional Protocol to the ICESCR by the UN General
Assembly in 2008 providing for individual and group communications, inter-state com-
munications as well as an inquiry procedure in cases of grave or systematic violations of
any ESC rights was long-overdue. Further, the article argues that any state party to the
ICESCR could be in violation of its obligations under the ICESCR for actions taken by
it extraterritorially, in relation to anyone within the power, effective control or authority
of that state, as well as within an area over which that state exercises effective overall
control. The article notes that the absence of a clause allowing derogation in times of
public emergency in the ICESCR indicates that the Covenant generally continues to
apply in the time of armed conflict, war or other public emergency, and as a minimum,
states cannot derogate from the minimum core obligations of ESC rights. While the
article is not meant to examine obstacles faced by states in implementing their obligations
with respect to ESC rights, it is noted that lack of political will and poverty constrain the
progressive realisation of ESC rights in several states and there is a need to address these
obstacles in order to enhance the implementation of ESC rights.

A clear understanding of the above points would encourage states to take their human
rights obligations under the Covenant more seriously. It would also help to develop the
necessary political will for the ratification of the Optional Protocol by states parties
which would contribute to generally strengthening the international legal framework of
accountability for violations of ESC rights.

2. Economic, social and cultural rights: an overview

It is well established that ESC rights in international human rights law include a wide range
of human rights. For example, the rights to work and to just and favourable conditions of
work; to rest and leisure; to form and join trade unions and to strike; to social security; to
protection of the family, mothers and children; to an adequate standard of living, including
adequate food, clothing and housing; to the highest attainable standard of physical and
mental health; to education and to participate in cultural life and enjoy benefits of scientific
progress.'? The effective respect, protection, and fulfilment of these rights is an important —
but under-explored — component of international human rights law. This is despite the fact
that the UDHR, as noted above, recognised two sets of human rights: civil and political
rights, as well as ESC rights. In transforming the provisions of the UDHR into legally
binding obligations, the UN adopted two separate but interdependent covenants: the Inter-
national Covenant on Civil and Political Rights (ICCPR);'? and the ICESCR. As of 23
December 2008, there were 160 states parties to the ICESCR compared to 165 states
parties to the ICCPR. The two covenants, along with the UDHR, constitute the core of inter-
national human rights law.
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At an international level, ESC rights are protected in several international human rights
treaties, the most comprehensive of which is the ICESCR. The ICESCR initially did not
have an independent treaty monitoring body, let alone one that could receive individual
complaints. This omission was partially addressed by the creation of the Committee on
Economic, Social and Cultural Rights, which became competent to receive and review
regular national reports.'* One recent development (discussed in section 5 below) which
has taken place in the field of ESC rights has been the adoption by the UN Human
Rights Council on 18 June 2008 of the Optional Protocol to the ICESCR (the Optional
Protocol),'®> which provides the CESCR with three new roles: (i) to receive and consider
individual and group communications claiming ‘a violation of any of the economic,
social and cultural rights set forth in the Covenant’; (ii) inter-state communications to the
effect that a state party claims that another state party is ‘not fulfilling its obligations
under the Covenant’; and (iii) to conduct an inquiry in cases where the Committee receives
reliable information indicating ‘grave or systematic violations’ by a state party of any ESC
rights set forth in the ICESCR.'®

Significantly, on 10 December 2008 the General Assembly unanimously adopted the
Optional Protocol,'” forty-two years after a similar mechanism was adopted for civil and
political rights. The signing ceremony for the Optional Protocol was held on 24 September
2009 during the 2009 Treaty Event at the United Nations Headquarters in New York. By 25
September 2009, 26 states had signed the Optional Protocol marking a significant begin-
ning towards support for this historic mechanism."® The Optional Protocol will enter into
force after ratification by the required number of 10 states in accordance with Article 18
of the Optional Protocol. In its preamble, the Protocol reaffirmed the ‘the universality, indi-
visibility, interdependence and interrelatedness of all human rights and fundamental free-
doms’. As shown in section 5 below, the unanimous adoption of this Optional Protocol
on the 60th anniversary of UDHR is indeed a significant human rights development that
ushers in a new era of accountability for violations of ESC rights in international law
(once the Protocol enters into force) and thus dispel claims that ESC rights under the
ICESCR were not intended to be justiciable.19 This means that, more than ever before, it
is timely and pertinent to examine the nature and scope of state obligations under the
ICESCR in light of the current state of international law (see section 2 below), for which
states that ratify the Optional Protocol could be held accountable to under the Optional Pro-
tocol. This is essential in order to provide a clearer understanding of state obligations under
the Covenant.

At the regional level, there was largely the same pattern of difference. The European
Convention on Human Rights (ECHR) 1950,%° despite its all embracing name as a
‘human rights convention’, is concerned almost exclusively with civil and political
rights.?! Indeed, it may be stated that although the ‘interpretation of the European Conven-
tion may extend into the sphere of social and economic rights’,*? the ECHR does not protect
ESC rights, explicitly (with the exception of the right to education and possibly the right to
property) or impliedly.?® It took another generation before the European Social Charter was
adopted and a further generation before a right of collective (but not individual) complaints
was introduced under it.** As to the Inter-American human rights system, the American
Convention on Human Rights 1969%° likewise despite its all embracing name as a conven-
tion on ‘human rights” emphasises civil and political rights, with it being only later that the
Additional Protocol to the American Convention on Human Rights in the Area of Econ-
omic, Social and Cultural Rights, ‘Protocol of San Salvador’®® was adopted, with its
partial system of individual complaint. The African Charter on Human and Peoples’
Rights 1981 (African Charter)?’ was a great improvement in that it included from the
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outset a comprehensive guarantee of the full range of human rights, including ESC rights
alongside civil and political rights, without drawing any distinction between the justici-
ability or implementation of the two ‘categories of rights’. More detailed ESC rights are
protected in other African human rights instruments protecting the rights of the child,
women and the youth.?® Significantly the African charter made all rights subject to a
right of individual complaints.

However, until recently the African Commission on Human and Peoples’ Rights (a
body with the mandate to promote and protect human rights in Africa and to interpret all
the provisions of the African Charter at the request of a state party, an institution of the
African Union or an African organisation recognised by the African Union)*’ did not
develop comprehensive jurisprudence under the African Charter on ESC rights.>® Nonethe-
less, in two important cases, Purohit and Moore v. The Gambia®" and The Social and Econ-
omic Rights Action Center and the Center for Economic and Social Rights v. Nigeria,>* the
African Commission demonstrated the practical application of the principle that the African
Charter provisions on ESC rights are justiciable. It has held that ‘economic and social rights
are essential elements of human rights in Africa’ and that ‘no right in the African Charter
cannot be made effective’.>* In addition, the African Commission has held that states parties
to the African Charter have to take ‘concrete and targeted steps’, while taking full advantage
of their available resources, to ‘ensure’ that ESC rights such as the right to health are fully
realised in all aspects without discrimination of any kind.>* Although the Commission’s
promotional activities initially paid lip service to ESC rights by being predominantly
focused on civil and political rights, the Commission’s approach later paid attention to
ESC rights after concerns were raised by representatives of civil society organisations
during several of the Commission’s sessions about the need for a focus on ESC rights.*

It is unlikely, however, that many cases claiming violations of ESC rights would be
decided by the African Court on Human and Peoples’ Rights (or the African Court of
Justice and Human Rights in the future) in the near future because direct access to the
African Court by an individual or a non governmental organisation (NGO) with observer
status at the African Commission is not automatic. It is subject to consent by a state
party by depositing a special declaration, at the time of ratifying the Protocol to the
African Charter on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights®® or anytime thereafter, accepting the competence
of the court to receive cases brought by individuals.>” Most states have not made such a
declaration and in such circumstances the court has no jurisdiction to hear individual or
NGO applications.®

The legal protection of ESC rights in Africa’s regional human rights system is an impor-
tant step because Africa is currently the continent in the world that is most in need of ESC
rights and that is farthest from their realisation. This is due to several factors such as ‘per-
sistent conflicts, lack of human and food security due to poverty and underdevelopment,
corruption and lack of good governance™” as well as ‘the historic injustices imposed on
Africa such as slavery, colonization, [and] depletion of natural resources’.** Such obstacles
to the realisation of ESC rights must be addressed before legal guarantees are realised in
practice.

At the national level, the courts of some states have demonstrated that ESC rights can be
enforced through the courts. In this regard the jurisprudence of the Indian courts*' and
South African courts** has been particularly useful. Despite some limitations, important
judgements by the South African Constitutional Court, such as judgements in the Groot-
boom and Mazibuko cases,” have been particularly influential, showing that ESC rights
are justiciable and providing a public law model for deciding cases concerning them by
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holding that when challenged as to its policies relating to ESC rights the government
agency ‘must explain why the policy is reasonable’ and that the policy is being reconsidered
consistent with the obligation to ‘progressively realise’ ESC rights.

In sum, what emerges from the foregoing overview is that it is not the nature of the
rights that is crucial (i.e. not whether rights are considered ESC rights or civil and political
rights), but the nature of the obligations that are imposed by international and national law
concerning them. It is thus clear that the argument about justiciability has now been
resolved. Whenever ESC rights cannot be made fully effective without some role for the
judiciary, judicial remedies are ‘necessary’.** This means that effective judicial remedies
must be available for victims of all violations of ESC rights so that such rights can be
enforced through the courts. As the CESCR has stated affirming the principle of the inter-
dependence and indivisibility of all human rights, ‘all economic, social and cultural rights
are justiciable’.*> Indeed ESC rights, both individual and collective, have long been
enforced in national courts without difficulty. At times national (and even regional
human rights) courts have in fact been applying ESC rights, such as the rights to health
and education, without knowing it, deciding cases that are about these rights (though not
necessarily in compliance with them) under different rubrics, such as health or education
law or in the case of the ECHR under Article 2, First Protocol.*

3. State obligations under Article 2(1) of the ICESCR

In this section, specific human rights obligations of states parties to the ICESCR arising
from Article 2(1) are examined since these directly inform all of the substantive rights pro-
tected in Articles 6 to 15 of the Covenant. Article 2(1) is fundamental to the ICESCR since
it is the general legal obligation provision.*’

Article 2(1) provides that:

Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the
maximum of its available resources, with a view to achieving progressively the full realisation
of the rights recognised in the present Covenant by all appropriate means, including particu-
larly the adoption of legislative measures.

It has been observed that ‘[r]elative to Article 2 of the ICCPR, Article 2 of the ICESCR
is weak with respect to implementation”.*® Hence Craven expressed the position as follows:

Article 2(1) itself is somewhat confused and unsatisfactory provision. The combination of con-
voluted phraseology and numerous qualifying sub-clauses seems to defy any real sense of obli-
gation. Indeed it has been read by some as giving states an almost total freedom of choice and
action as to how the rights should be implemented.*’

The language of Article 2(1) is clearly wide and full of caveats making it difficult to ascer-
tain the exact nature of legal obligations arising from this provision. However, the nature
and scope of the states parties’ obligations under the Covenant, including the provisions
of Article 2(1) above, and the nature and scope of violations of ESC rights and appropriate
responses and remedies, has been examined by groups of experts in international law who
adopted the Limburg Principles on the Implementation of the ICESCR in 1986 (Limburg
Principles)* and the Maastricht Guidelines on Violations of Economic Social and Cultural
Rights in 1997 (Maastricht Guidelines).>' Although the Limburg Principles and Maastricht
Guidelines are not legally binding per se, they may arguably provide ‘a subsidiary means’
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for the interpretation of the Covenant as ‘teachings of the most highly qualified publicists of
the various nations’ under Article 38(1)(d) of the Statute of the International Court of
Justice. Moreover, the participants who adopted the Limburg Principles believed that
they ‘reflect[ed] the present state of international law, with the exception of certain rec-
ommendations indicated by the use of the verb “should” instead of “shall””.>* Also, the par-
ticipants who adopted the Maastricht Guidelines considered them to ‘reflect the evolution
of international law since 1986°.>

The CESCR has also, in numerous General Comments and statements, spelt out the
content of state obligations and individual /group rights under the Covenant. By December
2009, the Committee had adopted 21 General Comments, 14 of which related to substantive
rights while seven dealt with other aspects of the Covenant.’* In addition the Committee
had issued 16 statements on several key issues relevant to ESC rights including, for
example, poverty, globalisation, intellectual property and the world food crisis.”> While
General Comments and Statements are not legally binding, they can have a persuasive
effect, setting out interpretive positions around which state practice may unite. No state
has ever raised any formal objections to the General Comments or statements of the com-
mittee, apparently suggesting wide acceptance by states of the Committee’s interpretation
of the Covenant through its General Comments and Statements.

Four key human rights obligations arise from Article 2(1) namely: (i) the obligation to
‘take steps ... by all appropriate means’; (ii) ‘achieving progressively the full realisation’ of
ESC rights; (iii) the obligation to utilise ‘maximum available resources’; and (iv) the obli-
gation to seek (or provide) international assistance and co-operation. These obligations are
considered below.

3.1 Obligation to ‘take steps ... by all appropriate means’

The first obligation is to ‘take steps’ in the field of ESC rights. This is an immediate obli-
gation, which in itself, is not qualified or limited by other considerations.’® A failure to
comply with this obligation cannot be justified by reference to social, cultural or economic
considerations within the state.’” What ‘steps” are required under Article 2(1)? States have a
wide margin of discretion in selecting the steps they consider most appropriate for the full
realisation of ESC rights. Generally two types of steps are required namely legislative and
non-legislative steps to respect, protect and fulfil ESC rights. There is no doubt that legis-
lative measures are indispensable in the protection of all human rights including ESC
rights,>® since a sound legislative foundation provides a firm basis to protect such rights
(e.g. in the fields of housing, employment, and education) and to enforce them in the
case of violations. By adopting legislation on ESC rights, these rights acquire content at
a domestic level, and that content could be developed through judicial review. Legislation
is particularly essential to combat formal and substantive discrimination faced by some of
the most disadvantaged and marginalised individuals and groups such as discrimination
against women, minorities, children and persons with disabilities.””

Thus, states are obliged to enact, without delay, a comprehensive anti-discrimination
law, guaranteeing protection against discrimination in the enjoyment of ESC rights, as sti-
pulated in article 2(2) of the Covenant. Anti-discrimination legislation should attribute obli-
gations to public and private actors and cover all the prohibited grounds of discrimination
stated in the ICESCR. Article 2(2) of the Covenant obliges each state party ‘to guarantee
that the rights enunciated in the ... Covenant will be exercised without discrimination of
any kind’. It lists the prohibited grounds of discrimination as ‘race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
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status’. The inclusion of ‘other status’ indicates that this list is merely illustrative and not
intended to be exhaustive. It covers other grounds such as disability, age, nationality,
marital and family status, place of residence, health status, sexual orientation and gender
identity, as well as economic and social situation.®® This reflects the fact that the nature of
discrimination is not static but ‘varies according to context and evolves over time’.°'
Since discrimination undermines the fulfilment of ESC rights for a significant proportion
of'the world’s population, anti-discrimination legislation must cover not only discrimination
in the public sector but also discrimination by non-state actors.> Among others, this might
help to overcome gender inequalities for example by eliminating the wage gap between men
and women for work of equal value in all sectors of employment, whether private or public.

It is in this regard that the Committee on the Elimination of Discrimination against
Women (CEDAW Committee) has urged states with discriminatory laws against women
to accelerate the law review process and to work effectively with parliament in ensuring
that all discriminatory legislation is amended or repealed.®® However, while legislation is
essential, it is not enough per se for the realisation of ESC rights. Therefore, in addition
to legislation, other ‘appropriate means’, such as the adoption and implementation of strat-
egies, policies and plans of action to guarantee the effective enjoyment of ESC rights. These
may include measures to stimulate economic growth and development, increased budgetary
allocations to ESC rights and the adoption of measures necessary to eliminate discrimi-
nation in ESC rights. In addition, other appropriate means include the provision of judicial
or other effective remedies (e.g. compensation, reparation, restitution, rehabilitation, guar-
antees of non-repetition, and public apologies), administrative, financial, educational or
informational campaigns and social measures, must be undertaken to achieve the intended
result. The strategies and policies adopted by states should provide for the establishment of
effective mechanisms and institutions, where these do not exist, to investigate and examine
alleged infringements of ESC rights, identify responsibilities, publicise the results and offer
the necessary administrative, judicial or other remedies to compensate victims. This calls
for putting in place appropriate means of redress, or remedies to any aggrieved individual
or group, and appropriate means of ensuring accountability of states and non-state actors.**
Essentially, this entails making ESC rights justiciable at a national level, not mere non-
legally enforceable principles and values. The Committee has stressed this point in its con-
cluding observations on state reports. For example in May 2009, the Committee urged the
UK ‘to ensure that the Covenant is given full legal effect in its domestic law, that the Cove-
nant rights are made justiciable, and that effective remedies are available for victims of all
violations of economic, social and cultural rights’.®® This must be the case to all other states
parties to the ICESCR.

It must be acknowledged that the obligation to take steps largely depends on the politi-
cal will of the executive and the legislature to take the necessary steps such as enacting
legislation to protect ESC rights in the language of human rights and the selection of
ESC rights as priorities for the allocation of resources. Several states have not yet taken
such steps. For example, although international human rights law protects the right to
free and compulsory primary education, in several states particularly in developing
states, primary education is neither really free nor compulsory.®® The cost of primary edu-
cation remains very high and in several cases the cost is out of reach of the poor. It is in such
a context that “72 million children worldwide were denied the right to education in 2007.
Almost half of these children live[d] in sub-Saharan Africa, followed by Southern Asia,
home to 18 million out-of-school children’.%” Without access to the most basic form of edu-
cation, those denied primary education are less likely to claim their human rights, challenge
violations of such rights, and lack the power to make their own informed choices, making it
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difficult to secure a life of dignity for themselves and their family. Much work remains to be
done to develop the necessary political will that is essential to take steps at a national level
to protect ESC rights.

3.2 Progressive realisation

The second obligation is to ensure that the steps taken are geared towards the obligation of
result which is ‘achieving progressively the full realisation” of ESC rights. The appropriate-
ness of the steps taken should therefore be examined by reference to the standard of ‘progress-
ive realisation’. But what is meant by ‘progressive’ realisation? Does the word ‘progressive’
enable the obligations of states parties ‘to be postponed to an indefinite time in the distant
future’ as argued by Hungary during the preparatory work on the Covenant?®®

According to its ordinary meaning, the term ‘progressive’ means ‘moving forward’® or
‘advancing by successive stages’’° in a manner that is ‘continuous, increasing, growing,
developing, ongoing, intensifying, accelerating, escalating, gradual, step by step’.”’
Thus, states parties are obliged to improve continuously the conditions of ESC rights,
and generally to abstain from taking regressive measures. This notion of progressive realis-
ation of ESC rights over a period of time ‘constitutes a recognition of the fact that full realis-
ation of all [ESC rights] will generally not be able to be achieved in a short period of time
... reflecting the realities of the real world and the difficulties involved for any country in
ensuring full realisation of [ESC rights]’.”? This obligation contrasts with the immediate
obligation imposed by Article 2(1) of the ICCPR that obliges states to ‘respect and
ensure’ the substantive rights under the ICCPR.

However, the ‘reality is that the full realisation of civil and political rights is [also]
heavily dependent both on the availability of resources and the development of the necess-
ary societal structures’.”® As a result states are also required to take relative positive
measures for the realisation of civil and political rights.”* For example, the right to a fair
trial as protected by Article 14(1) ICCPR and Article 6 of the European Convention on
Human Rights (ECHR) encompasses the right of access to a court in cases of determination
of criminal charges and rights and obligations in a suit at law,”> and the provision of free
legal aid if this is ‘indispensable for an effective access to court’’® for individuals who
do not have sufficient means to pay for it.”” Accordingly fair trial necessitates the provision
of independent and accessible organs of justice. Despite this the obligation under the
ICCPR is considered to be immediate rather than progressive.

Since the obligation upon states under Article 2(1) of the ICESCR is the progressive
achievement of ESC rights, it might be argued that to demand their immediate implemen-
tation is not required by the ICESCR. However, some rights under the ICESCR give rise to
obligations of immediate effect. One example is the right to be free from discrimination in
the enjoyment of all ESC rights. The Committee has stated:

The prohibition against discrimination enshrined in article 2(2) of the Covenant is subject to
neither progressive realisation nor the availability of resources; it applies fully and immediately
to all aspects of education and encompasses all internationally prohibited grounds of
discrimination.”®

Thus, a state cannot argue that it is providing primary education or primary health care
to boys immediately but would extend it to girls progressively. Similarly, the argument that
a state is paying women less than men for work of equal value until resources are available
would not be acceptable since the right of women to an equal remuneration with men for
equal work must be implemented immediately.”
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Also every substantive ICESCR right has a minimum core content which gives rise to
minimum core entitlements to individuals and groups and corresponding minimum core
state obligations of immediate effect.*” On the latter, the CESCR has found that, with
regard to every substantive ICESCR right, there is:

... aminimum core obligation to ensure the satisfaction of, at the very least, minimum essential
levels of each of the rights is incumbent upon every state party. Thus, for example, a state party
in which any significant number of individuals is deprived of essential foodstuffs, of essential
primary health care, of basic shelter and housing, or of the most basic forms of education is,
prima facie, failing to discharge its obligations under the Covenant.®’

The Committee has identified minimum core obligations in several General Comments,*
and held that a state party cannot, under any circumstances whatsoever, justify its non-com-
pliance with these core obligations, which are ‘non-derogable’.®* Otherwise the ICESCR
would be largely deprived of its raison d’étre. Progressive realisation demands that after
achieving the minimum core obligations, states have to take appropriate steps to ensure
‘the continuous improvement of living conditions’ necessary to live an adequate standard
of living, such as adequate food, health, housing, clothing, water and sanitation.®*

Furthermore, the CESCR has explained that Article 2 ‘imposes an obligation to move as
expeditiously and effectively as possible’ towards the Covenant’s goal of full realisation of
the substantive rights under the Covenant.® However, the Committee has not specified how
‘expeditiously and effectively’ a state should act in achieving the full realisation of all ESC
rights, but has established in several General Comments®® that the full realisation of ESC
rights, like other human rights, imposes three types or levels of multi-layered state obli-
gations: the obligations to respect, protect and fulfil®’ This approach has also been
applied by regional human rights supervisory bodies such as the African Commission on
Human and Peoples’ Rights in some of its decisions,*® which provides a useful analytical
framework to understanding state obligations.

In order to comply with the obligation to achieve ESC rights ‘progressively’, states
parties are required to monitor the realisation of ESC rights and to devise appropriate strat-
egies and clearly defined programmes (including indicators — carefully chosen yardsticks
for measuring elements of the right — and national benchmarks — or targets — for each indi-
cator) for their implementation.® Monitoring the progressive realisation of ESC rights is
important because it helps in identifying what steps have been most effective so that
these can be maintained and what steps have been less effective so that new steps can be
adopted. A human rights approach to government actions must begin with a proper under-
standing of the actual situation in respect of each right, accurate identification of the most
vulnerable groups, and the formulation of appropriate laws, programmes and policies.””

The obligation of progressive realisation entails a related prohibition of ‘any deliber-
ately retrogressive measures’.”' Unless otherwise justified ‘after the most careful consider-
ation of all alternatives’ and ‘by reference to the totality of the rights provided for in the
Covenant in the context of the full use of the state party’s maximum available resources’,”
the adoption of measures (legislation or policy) that cause a clear deterioration or setback in
the protection of rights hitherto afforded violates the ICESCR.”® For example, unless jus-
tified in accordance with the above criteria, ‘the re-introduction of fees at the tertiary level of
education. . .constitutes a deliberately retrogressive step’,”* especially where adequate
arrangements are not made for students from poorer segments of the population or lower
socio-economic groups.”® In this respect, while commenting on the UK’s policy on
tuition fees for tertiary education, which provides for lower fees for the European Union
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(EU) member state nationals while subjecting nationals of other states (so-called ‘inter-
national students’) to higher levels of fees, the Committee has stated as follows:

In line with General Comment No. 13 (1999) on the right to education, the Committee
encourages the State party to review its policy on tuition fees for tertiary education with a
view to implementing article 13 of the Covenant, which provides for the progressive introduc-
tion of free education at all levels. It also recommends that the State party eliminate the unequal
treatment between EU member State nationals and nationals of other States regarding the
reduction of university fees and the allocation of financial assistance.’®

Since ESC rights under the ICESCR apply to everyone within a state’s jurisdiction
including non-nationals, the standard of progressive realisation requires that nationality
and other prohibited grounds should not be a bar to the equal enjoyment of all ESC
rights including the right to higher education.

It is vital to note that poverty still remains in many parts of the world mainly in sub-
Saharan Africa and Southern Asia’’and this has added to the difficulties faced by states
to implement the progressive realisation of ESC rights. It is well established that while
there is no universally accepted definition of poverty:

In the light of the International Bill of Rights, poverty may be defined as a human condition
characterized by sustained or chronic deprivation of the resources, capabilities, choices, secur-
ity and power necessary for the enjoyment of an adequate standard of living and other civil,
cultural, economic, political and social rights.”®

Therefore, the disempowering effect of poverty is not confined to measurable economic
deprivation or inadequate commodity bundles, but rather entails a shrinking of that human
capacity for choice and critical thought of the ability to live with dignity. The situation has
worsened in the context of the current global financial crisis. As the African Commission
has noted the ongoing global financial crisis has exacerbated the already poor enjoyment of
ESC rights, in particular, food security by vulnerable and marginalised groups in Africa
such as the poor, women, children, refugees and displaced persons, indigenous peoples,
persons with disabilities and persons living with HIV/ AIDS.” Developing states have to
confront poverty through anti-poverty strategies based upon international human rights
including principles of non-discrimination, equality, participation and accountability.
However, some of the structural obstacles confronting developing states’ anti-poverty strat-
egies lie beyond their control in the contemporary international order. As the CESCR noted:

... it is imperative that measures be urgently taken to remove these global structural obstacles,
such as unsustainable foreign debt, the widening gap between rich and poor, and the absence of
an equitable multilateral trade, investment and financial system.'®

In short, the removal of the above global structural obstacles to the elimination of poverty
should be considered as one of the important priorities of our time. The removal of such
obstacles requires international assistance and cooperation examined in section 3.4.

3.3 Obligation to utilise ‘maximum available resources’

The third obligation is to ensure that ‘maximum available resources’ are allocated for the
protection and fulfillment of ESC rights, especially to the most vulnerable and marginalised
individuals and groups. Thus the steps that a state party is obliged to take under Article 2(1)
to progressively realise the enumerated rights must be ‘to the maximum of its available
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resources’.'®! Chapman has noted that evaluating progressive realisation within the context
of resource availability ‘considerably complicates the methodological requirements’ for
monitoring.'®? There are two practical difficulties in applying this requirement to
measure state compliance with the full use of maximum available resources. The first is
in determining what resources are ‘available’ to a particular state to give effect to the sub-
stantive rights under the Covenant. The second difficulty is to determine whether a state has
used such available resources to the ‘maximum’. It has been suggested that the word ‘avail-
able’ leaves too much ‘wiggle room for the state’,'®® making it difficult to define the content
of the progressive obligation and to establish when a breach of this obligation arises.'®*
Nonetheless, it is clear that the Covenant does not make an absurd demand — a state is
not required to take steps beyond what its available resources permit. The implication is
that more would be expected from high-income states than low-income states particularly
the least developed states.'®® This means that both the content of the obligation and the rate
at which it is achieved are subject to the maximum use of available resources.

The availability of resources refers not only to those which are controlled by or filtered
through the state or other public bodies, but also to the social resources which can be mobi-
lised by the widest possible participation in development, as necessary for the realisation by
every human being of ESC rights.'® In this respect ‘available resources’ refer to resources
available within the society as a whole, ‘from the private sector as well as the public. It is the
state’s responsibility to mobilise these resources, not to provide them all directly from its
own coffers’.!®” As shown below, available resources also include those available
through international cooperation and assistance.

Given that one of the major issues in the realisation of ESC rights is not resource avail-
ability but rather resource distribution, states should demonstrate that the available
resources are used equitably and effectively targeted to subsistence requirements and essen-
tial services,'®® targeted towards those that are most in need including women, children,
older persons, persons with disabilities, minorities, migrants, indigenous peoples, and
persons living in poverty. To this end, the Committee requires states to adopt strong, effi-
cient and time-framed measures to promote good governance and combat corruption that
negatively impacts on the availability of resources.'® Corruption may be combated by
adopting and strictly applying anti-corruption legislation and measures, intensifying
efforts to prosecute cases of corruption and reviewing sentencing policy for corruption-
related offences, raising awareness of politicians, law makers, national and local civil ser-
vants and law enforcement officers on the negative impact of corruption, as well as adopting
effective mechanisms to ensure transparency in the conduct of public authorities, in law and
in practice. At the same time states should demonstrate that they are developing societal
resources to fulfil ESC rights.''® In this respect, it is important to note that although
states generally have a ‘margin of discretion’''" to decide how to allocate the available
resources, ‘due priority’ must be given to the realisation of human rights including ESC
rights.''? Thus, it is important for the state to make appropriate choices in the allocation
of the available resources in ways which ensure that the most vulnerable are given pri-
ority."'* All domestic resources must be considered for use by the state because human
rights generally deserve priority over all other considerations.'"*

In determining state compliance with the obligation to utilise the ‘maximum available
resources’, the CESCR has developed in its Concluding Observations some useful indi-
cators. One indicator is to consider the percentage of the national budget allocated to
specific rights under the Covenant (such as health, education, housing, and social security)
relative to areas outside the Covenant (such as military expenditure or debt-servicing).
Many resource problems revolve around the misallocation of available resources: for
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example, to purchase expensive weapons systems rather than to invest in primary education
or primary or preventive health services.''> In 2001, for example, with respect to Senegal,
the CESCR stated:

The Committee [was] concerned that funds allocated by the state party for basic social services
... fall far short of the minimum social expenditure required to cover such services. In
this regard the Committee note[d] with regret that more is spent by the state party on the
military and on servicing its debt than on basic social services.

Similarly in 2009 the Committee expressed its concern about the continuous decrease
over the past decade of the resources allocated to social sectors in the Democratic Republic
of Congo (DRC), notably health and social protection, whereas budgetary allocations to
defence and public security had increased considerably to reach 30% of the state expendi-
tures.''” The Committee concluded that ‘unbalanced budgetary allocations constitute
serious breaches in the State party’s obligations under article 2.1 of the Covenant’ and rec-
ommended that DRC substantially increase its national spending on social services and
assistance such as housing, food, health and education so as to achieve, in accordance
with article 2, paragraph 1, the progressive realisation of the ESC rights provided for in
the Covenant.''®

It follows that where a state spends more on the military than on basic social services, it
would have a high burden before the Committee to convince it that it utilised available
resources to the ‘maximum’ as required by the Covenant. It is, accordingly, imperative
to consider the priority or rate of resource allocation to military expenditure in comparison
to the expenditure on ESC rights.''® A reordering of priorities and an increase in budgetary
allocations for ESC rights may alleviate some of the resource burden of any state. Another
indicator that may be applied is to consider the resources spent by a particular state in the
implementation of a specific Covenant right and that which is spent by other states at the
same level of development.

It is striking to note that when the Optional Protocol to the ICESCR enters into force, it
would be possible for the CESCR to receive and consider communications submitted by or
on behalf of individuals or groups of individuals under the jurisdiction of a state party,
claiming to be victims of a violation of any of the ESC rights set forth in the Covenant
against states parties to the Optional Protocol.'”° If a communication was brought
against a state party to the ICESCR and its Optional Protocol, and the state used ‘resource
constraints’ as an explanation for any retrogressive steps taken, the Committee has indi-
cated that it would consider such information on a country-by-country basis in the light
of objective criteria such as:

(a) the country’s level of development;

(b) the severity of the alleged breach, in particular whether the situation concerned the
enjoyment of the minimum core content of the Covenant;

(c) the country’s current economic situation, in particular whether the country was
undergoing a period of economic recession;

(d) the existence of other serious claims on the state party’s limited resources; for
example, resulting from a recent natural disaster or from recent internal or inter-
national armed conflict;

(e) whether the state party had sought to identify low-cost options; and

(f) whether the state party had sought cooperation and assistance or rejected offers of
resources from the international community for the purposes of implementing the
provisions of the Covenant without sufficient reason.'?!
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The obligation to take steps to the maximum of a state’s ‘available resources’ means that
in making any assessment as to whether a state is in breach of its obligations to fulfil the
rights recognised under the Covenant of a particular individual or group, an assessment
must be made as to whether the steps taken were ‘adequate’ or ‘reasonable’ by taking
into account, infer alia, the following considerations:

(a) the extent to which the measures taken were deliberate, concrete and targeted
towards the fulfilment of economic, social and cultural rights;

(b) whether the state party exercised its discretion in a non-discriminatory and non-
arbitrary manner;

(c) whether the state party’s decision (not) to allocate available resources is in accord-
ance with international human rights standards;

(d) where several policy options are available, whether the state party adopts the option
that least restricts Covenant rights;

(e) the time frame in which the steps were taken; and

(f) whether the steps had taken into account the precarious situation of disadvantaged
and marginalised individuals or groups and, whether they were non-discriminatory,
and whether they prioritized grave situations or situations of risk.'*

In the context of an Optional Protocol communication, where the Committee considers that
a state party has not taken reasonable or adequate steps, the Committee could make rec-
ommendations, inter alia, along four principal lines:

(a) recommending remedial action, such as compensation, to the victim, as appropriate;

(b) calling upon the state party to remedy the circumstances leading to a violation. In
doing so, the Committee might suggest goals and parameters to assist the state party
in identifying appropriate measures. These parameters could include suggesting
overall priorities to ensure that resource allocation conformed with the state
party’s obligations under the Covenant; provision for the disadvantaged and mar-
ginalised individuals and groups; protection against grave threats to the enjoyment
of economic, social and cultural rights; and respect for non-discrimination in the
adoption and implementation of measures;

(c) suggesting, on a case-by-case basis, a range of measures to assist the state party in
implementing the recommendations, with particular emphasis on low-cost
measures. The state party would nonetheless still have the option of adopting its
own alternative measures; and

(d) recommending a follow-up mechanism to ensure ongoing accountability of the
state party; for example, by including a requirement that in its next periodic
report the state party explain the steps taken to redress the violation.'??

From the above, it is clear that the obligation to use ‘maximum available resources’ is
capable of being subjected to judicial or quasi-judicial scrutiny and as such it is not a bar
to justiciability. As noted in section 2 above, domestic courts have dealt with cases that
aim at the protection of ESC rights. In South Africa, for example, under the Constitution
of the Republic of South Africa, (Act 108 of 1996), which guarantees numerous ESC
rights, the justiciability of ESC rights has been demonstrated through constitutional case
law.'?* For example, the case of Minister of Health v. Treatment Action Campaign con-
cerned state provision of Nevirapine, an antiretroviral drug used to prevent mother-to-
child-transmission of the HIV.'*® Applying the concepts of progressive realisation and
resource availability, the South African Constitutional Court declared that:
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Sections 27(1) and (2) of the Constitution require the government to devise and implement
within its available resources a comprehensive and co-ordinated programme to realise pro-
gressively the rights of pregnant women and their newborn children to have access to health
services to combat mother-to-child transmission of HIV.'*®

The programme to be realised progressively within available resources had to include
reasonable measures for counselling and testing pregnant women for HIV, counselling
HIV-positive pregnant women on the options open to them to reduce the risk of mother-
to-child transmission of HIV, and making appropriate treatment available to them for
such purposes.'?” While justiciability can not impose political will that is fundamental to
realising human rights including ESC rights, simply put, through the institution of the
courts, governments can be called upon to account for their decisions affecting ESC
rights and, in doing so, impact beneficially on the policy-making process.

Therefore although the ‘availability of resources’ is an important qualifier to the realis-
ation of ESC rights, it does not alter the immediacy of the obligation to ‘take steps’ includ-
ing legislative and other measures to achieve the ‘progressive realisation’ of these rights.
Similarly resource constraints alone should not justify inaction and certainly should not
be seen as a bar to judicial review. Where the available resources are demonstrably
inadequate, the obligation remains for a state to ensure the widest possible enjoyment of
ESC rights by taking reasonable or adequate steps under the prevailing circumstances. It
follows therefore that even in times of severe resource constraints the state must protect
the most disadvantaged and marginalised members or groups of society by adopting rela-
tively low-cost targeted programmes for the realisation of ESC rights.

3.4 Obligation to seek (or provide) international assistance and co-operation

The fourth state obligation is to seek or provide international assistance and cooperation
whenever it is necessary to do so. The ICESCR refers to international assistance and
cooperation, or similar formulations, in five articles.!?® International assistance and co-
operation may be regarded as one element of the more extensive right to development
which was affirmed in the Declaration on the Right to Development (1986)'%° and the
Vienna Declaration and Programme of Action (1993).*° More recently, 191 states
recognised explicitly in the Millennium Declaration the link between the realisation of the
right to development and poverty reduction, and committed themselves to make ‘the right
to development a reality for everyone’ and to free ‘the entire human race from want’.'*!
Does ‘international assistance and cooperation’ oblige developed states to transfer
resources to developing states? And are developing states obliged to seek such ‘assistance
and cooperation’? In general, while most developed states give assistance to developing
states,'** developed states have consistently denied the existence of any clear legal obli-
gation to transfer resources to the developing states.'** It has further been argued that
‘although there is clearly an obligation to cooperate internationally, it is not clear
whether this means that wealthy States Parties are obliged to provide aid to assist in the
realisation of the rights in other countries’.'** In the debates surrounding the drafting of
the Optional Protocol to the ICESCR the representatives of the United Kingdom, the
Czech Republic, Canada, France and Portugal believed that international cooperation and
assistance was an ‘important moral obligation’ but ‘not a legal entitlement’, and did not
interpret the Covenant to impose a legal obligation to provide development assistance or
give a legal right to receive such aid.'*® It is not surprising, then, that the final text of
the Optional Protocol contained a weaker provision on ‘international assistance and
cooperation’ in its Article 14 by referring only to the ‘need for technical advice or
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assistance’ in Article 14(1) and establishing a trust fund with a view to ‘providing expert
and technical assistance to States Parties’ without prejudice to the obligations of each
state party to fulfil its obligations under the Covenant in Article 14(3) and (4) of the Pro-
tocol. Significantly however, the Optional Protocol did not exclude other possible forms
of international cooperation and assistance. Although these were not stated in both the
ICESCR and its Optional Protocol, other possible forms of assistance could include the con-
clusion of international agreements, the provision of human resources, enabling access to
literature, the development of collaborative research agendas that enable researchers in
developed states to address issues affecting developing states, educational and academic
scholarships and exchanges, direct investment and joint venture programmes in the creation
of various projects relating to various aspects of ESC rights.

But, if there is no legal obligation underpinning the human rights responsibility of inter-
national assistance and cooperation, then, inescapably, all international assistance and
cooperation fundamentally rests upon charity."*® Is such a position tenable and acceptable
in the twenty-first century? Increasingly human rights scholars have argued for a legal obli-
gation to underpin international assistance and cooperation.'?” The Committee’s approach
also seems to suggest that the economically developed states parties to the Covenant are
under an obligation to assist developing states parties to realise the core obligations of
ESC rights. Thus, the CESCR has stressed that ‘it is particularly incumbent on all those
who can assist, to help developing countries respect this international minimum
threshold’.'*® By implication, where a developing state is in need of assistance to
comply with its minimum core obligations there is an obligation to seek assistance and
cooperation from ‘all those who can assist’.

For example, after identifying core obligations in relation to the right to water, the Com-
mittee emphasised that ‘it is particularly incumbent on States Parties, and other actors in
position to assist, to provide international assistance and cooperation, especially economic
and technical which enables developing countries to fulfil their core obligations’."*® In the
course of examination of state reports, the Committee has inquired into the percentage of
Gross Domestic/National Product (GDP/GNP) that developed reporting states dedicate
to international co-operation'*® and Official Development Assistance (ODA).'*! The
UN-recommended target/benchmark of 0.7 per cent GDP'*? was reiterated along with
other targets in the Monterrey Consensus, arising from the 2002 International Conference
on Financing for Development.'** This was reaffirmed at the Follow-up International
Conference on Financing for Development to Review the Implementation of the Monterrey
Consensus, held in Doha on 29 November-2 December 2008.

However, by 2000 only five states had reached or exceeded the target of 0.7 per cent of
GDP in ODA.'** Most developed states (particularly the Group of Eight industrialised states)
were far below the level of 0.7 per cent with an average of 0.22 per cent.'* In 2008—2009, for
example, Australia devoted only 0.32 per cent of its gross national income (GNI) to official
development assistance (ODA)."*® In 2007, the only states to reach or exceed the United
Nations target of 0.7 per cent of their gross national income (GNI) were Denmark, Luxem-
bourg, the Netherlands, Norway and Sweden.'*” The average for all member countries of the
Development Assistance Committee (DAC) of the Organisation for Economic Cooperation
and Development (OECD) was just 0.09 per cent.'*®

Despite this state practice, the CESCR commonly ‘recommends’ and ‘encourages’
developed states parties ‘to increase ODA as a percentage of GNP to a level approaching
the 0.7 per cent goal established by the United Nations’.'* States have been criticised
where the levels devoted to international assistance and cooperation fall below this
target,'>” and urged to ‘review. . .budget allocation to international cooperation’'! with a
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view ‘to ensure. . .as quickly as possible, to the UN target of 0.7 per cent GNP’.'>? Other
states that have donated more than this target have been commended.'> Similarly the
Committee has considered as a ‘positive aspect’ a state’s commitment to achieve the grant-
ing of 0.7 per cent of GDP by a specific date. For example in May 2009 the Committee
acknowledged the UK’s ‘commitment to achieve by 2013 the granting of 0.7 per cent of
its Gross Domestic Income as official development assistance in accordance with interna-
tionally agreed policies’.'>*

Given a large and growing gap between developed and developing states, and the fact
that half the world — nearly three billion people — live on less than two dollars a day,'>’
economically developed states can play a key role in enhancing the enjoyment of ESC
rights by granting further assistance, especially technical or economic, to developing
states targeted to ESC rights. The large investment requirements of developing states
imply that a successful transition to increased reliance on domestic resources and private
capital inflows will require more, rather than less, official development assistance.'>® Inter-
estingly, the European Union (EU) member states have made commitments to increase
more ODA over a period of time. The targets were stated as follows: (i) 0.33 per cent by
2006 according to the EU Barcelona commitment; and (ii) 0.51 per cent by 2010 and
0.7 per cent by 2015 according to the May 2005 EU Council agreement.'>’” While this pro-
gressive commitment to increase ODA is a step in the right direction, it should be noted that
many activities undertaken in the name of development have subsequently been recognised
as ‘ill-conceived and even counter productive in human rights terms’'>® partly because
ODA is not necessarily linked to respecting, protecting and fulfilling human rights includ-
ing ESC rights. Thus it is necessary to ensure that states giving ODA and states receiving
it relate ODA to the progressive realisation of ESC rights. In particular, states receiving
international development aid should ensure that there are sustainable institutional
frameworks for its absorption and utilisation and that such aid is not mismanaged since
the ‘mismanagement of international cooperation aid ... constitute serious breaches in
the State party’s obligations under article 2.1 of the Covenant’.">’

It has to be acknowledged that international assistance and cooperation including
economic aid entails procedural fairness. Thus, donor states have a responsibility not to
withdraw critical aid without first giving the recipient state reasonable notice and opportu-
nity to make alternative arrangements.'®® In addition states providing aid must refrain from
attaching conditions to such aid which are reasonably foreseeable to result in the violation
of international human rights law in other states. This is consistent with international law
providing a general duty on states not to act in such a way as to cause harm outside their
territory. ¢!

In order to monitor the use of transferred resources, the Committee has sought to estab-
lish whether resources transferred are used to promote respect for the ICESCR and whether
such resources are contingent upon the human rights record of the receiving country.'®®
The Committee has also asked whether states had formulated a policy on the objective
of allocating 0.7 per cent of GDP to ODA.'®

While the Committee can investigate all such issues, it is questionable whether the
Committee can find a particular developed state to be in violation of Article 2(1) for the
failure to devote 0.7 per cent of its GDP on international assistance. Similarly, it is
inconceivable that the Committee can direct or identify a specific developed state to
assist a particular developing state party since the criteria for doing so are not yet clearly
drawn, and seem to be difficult to justify. For example there is no legal basis for directing
Canada to assist any of the least developed states. Nonetheless, it is important to note that
international assistance and co-operation should not be understood as encompassing only
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financial and technical assistance: it also includes a responsibility to work actively towards
equitable multilateral trading, investment and financial systems that are conducive to the
realisation of human rights and the elimination of poverty.'®® This may entail genuine
special and preferential treatment of developing states so as to provide such states with
better access to developed states” markets.'®

This equitable system is yet to be realised. In 2006, for example, Joseph Stiglitz, former
chief economist of the World Bank, noted that:

We see an unfair global trade regime that impedes development and an unsustainable global
financial system in which poor countries repeatedly find themselves with unmanageable debt
burdens. Money should flow from the rich to poor countries, but increasingly, it goes in the
opposite direction.'®

This must be addressed in order to ensure that the global trading system facilitates,
rather than hampers, the economic development of developing states.'®” Therefore ODA
alone without an equitable multilateral trading system would not lead to meaningful realis-
ation of ESC rights in poorer developing states. As Oxfam International estimated in 2002
an increase of 5% in the share of world trade by low income states ‘would generate more
than $350billion — seven times as much as they receive in aid’.'®®

3.5 Extra-territorial human rights obligations

This section considers briefly whether states parties’ human rights obligations arising under
the ICESCR are limited to individuals and groups within a state’s territory or whether a state
can be liable for the acts and omissions of its agents which produce effects on ESC rights or
are undertaken beyond national territory (e.g. to those individuals and groups who are not
within the state’s territory but who are subject to a state’s jurisdiction).'® Although the
ICESCR refers to ‘international assistance and cooperation’, it does not make any explicit
reference to territory or jurisdiction, in contrast to the ICCPR.'"°

The general territorial scope of treaties is stated in Article 29 of the Vienna Convention
on the Law of Treaties'”" as follows: ‘Unless a different intention appears from the treaty or
is otherwise established, a treaty is binding upon each party in respect of its entire territory’.
Applying this provision to the ICESCR, it can be stated that the ICESCR is binding upon
each state party in respect of the entire territory of each state party unless a different inten-
tion appears or is otherwise stated. However, limiting state obligations to the territory of
each state party is inadequate in an increasingly globalised world especially in the post
9/11 environment where some states have waged a ‘war on terrorism’ abroad often
leading to violations of human rights including ESC rights. Thus, it is argued below that
while the text of the ICESCR primarily provides for territorial obligations, it leaves
some scope for extraterritorial application.

The International Court of Justice (ICJ) has acknowledged some space, albeit in a
restrictive way, for the extraterritorial application of the ICESCR. In its Advisory
Opinion of 9 July 2004, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (the Wall), the ICJ held:

The International Covenant on Economic, Social and Cultural Rights contains no provision on
its scope of application. This may be explicable by the fact that this Covenant guarantees rights
which are essentially territorial. However, it is not to be excluded that it applies both to terri-
tories over which a state party has sovereignty and to those over which that state exercises ter-
ritorial jurisdiction. Thus Article 14 makes provision for transitional measures in the case of
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any state which ‘at the time of becoming a Party, has not been able to secure in its metropolitan
territory or other territories under its jurisdiction compulsory primary education, free of
charge’.'”

This position was confirmed by the ICJ in its decision in Democratic Republic of Congo
v. Uganda, where the court stated that: ‘international human rights instruments are appli-
cable in respect of acts done by a state in the exercise of its jurisdiction outside its own
territory, particularly in occupied territories’.'”® Thus, human rights treaties extend state
obligations to those within their territory and jurisdiction, the latter term not being
limited by a state’s territorial boundaries. State responsibility can for example be incurred
by the acts or omissions by a state’s authorities which produce effects outside their terri-
tories.'” This means that a state party to the ICESCR must respect, protect and fulfil
ESC rights laid down in the Covenant to anyone within the power or effective control of
that state, even if not situated within the territorial boundaries of the state party.

The extraterritorial application of the ICESCR is reflected in a number of General
Comments of the CESCR that interpret state obligations as extending to individuals
under a state party’s jurisdiction. Some examples are considered below. General
Comment 1 indicates that states parties to the ICESCR have to monitor the actual situation
with respect to each of the rights on a regular basis and thus be aware of the extent to which
the various rights are, or are not, being enjoyed by ‘all individuals within its territory or
under its jurisdiction’."” For example, in its Concluding Observations of 1998 on Israel,
the CESCR confirmed that ‘the state’s obligations under the Covenant apply to all territories
and populations under its effective control’;'”® and that ‘the Covenant applies to all areas
where Israel maintains geographical, functional or personal jurisdiction.!”” Similarly in
General Comment 20 on non-discrimination in ESC rights, the CESCR confirmed that
‘States Parties should also ensure that they refrain from discriminatory practices in inter-
national cooperation and assistance and take steps to ensure that all actors under their
Jjurisdiction do likewise’.'”®

Therefore, state obligations with respect to the Covenant apply to individuals and
groups within a state’s territory and to those individuals who are subject to a state’s juris-
diction. Thus, under the Optional Protocol adopted by the General Assembly in December
2008 ‘(c)ommunications may be submitted by or on behalf of individuals or groups of indi-
viduals, under the jurisdiction of a state Party’.'”® This anticipates that a state can be found
to be in violation of its obligations under the ICESCR for actions taken by it extraterrito-
rially, in relation to anyone within the power, effective control or authority of that state,
as well as within an area over which that state exercises effective overall control.'®’

The extraterritorial application of the ICESCR is further supported by the reference to
‘international assistance and cooperation’ in the Covenant (see section 3.4 above). As a
minimum, international assistance and cooperation can be understood as entailing
obligations to respect ESC rights at an international level. The obligation to respect at an
international level requires states to refrain from interfering directly or indirectly with the
progressive realisation of ESC rights in other states;'®' and not to impose on another
state measures that might be foreseen to work against the progressive realisation of ESC
rights. This means that states must refrain from causing harm to ESC rights extraterritorially
for example by refraining from imposing unilateral economic sanctions on other states
without taking full account of the provisions of the ICESCR; refraining from dumping
unsafe food or toxic waste in other states; refraining from imposing embargoes or similar
measures restricting the supply of another state with essential goods and services including
adequate food, medicines and medical equipments; by not supporting armed conflicts in
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other states in violation of international law and by not providing assistance to corporations
and other actors to violate ESC rights in other states.

It should be recalled that the object and purpose of the Covenant, as a human rights
treaty, requires that its provisions be interpreted so as to make its safeguards practical
and effective. Effectiveness requires that the human rights obligations to ‘respect, protect
and fulfil’ extend beyond a state’s borders to include individuals and groups subject to a
state’s jurisdiction in other states.'®? Although “from the standpoint of public international
law, the jurisdictional competence of a state is primarily territorial’,'®* a state’s human
rights obligations, as noted above, are not territorially limited. Human rights obligations
may extend beyond a state’s borders to areas where a state exercises power, authority or
effective control over individuals, or where a state exercises effective control of an area
of territory within another state.'®* States are legally responsible for policies that violate
human rights beyond their own borders, and for policies that indirectly support violations
of ESC rights by third parties. It follows, then, that states may, under certain circumstances,
be required to respect, protect and fulfil ESC rights in other states.

While there is some debate over precisely when a state should protect human rights in
other states, international law permits a state to exercise extraterritorial jurisdiction pro-
vided there is a recognised basis, for example, where the actor or victim is a national,
where the acts have substantial adverse effects on the state, or where specific international
crimes are involved.'® For example, with respect to economic sanctions, when a state
imposes unilateral economic sanctions upon another state and such sanctions lead to viola-
tions of ESC rights in another state,'®® the state imposing such sanctions ‘unavoidably
assumes a responsibility to do all within its power to protect the economic, social and cul-
tural rights of the affected population’.'®” Although the Committee has not consistently
inquired into the issue of extraterritorial jurisdiction, it has been raised in the course of
examining some state reports. For example, in 1999 one Committee Member asked
‘whether Germany exercised extraterritorial jurisdiction over German nationals who com-
mitted crimes against children abroad’.'®®

The extra-territorial obligation includes, infer alia, adopting the necessary and effective
legislative and other measures to restrain, for example, third parties within a state’s jurisdic-
tion from any activities that might be foreseen to cause harm to the progressive realisation
of ESC rights in other states. For example, with respect to the right to social security the
Committee stated:

States Parties should extraterritorially protect the right to social security by preventing their
own citizens and national entities from violating this right in other countries. Where States
Parties can take steps to influence third parties (non-state actors) within their jurisdiction to
respect the right, through legal or political means, such steps should be taken in accordance
with the Charter of the United Nations and applicable international law.'®

In principle a similar duty to protect ESC rights extraterritorially should apply to all sub-
stantive rights. Extraterritorial protection of ESC rights offers an important means to
strengthen the protection and enforcement of ESC rights especially where host states
lack the ability to effectively regulate non-state actors and monitor their compliance yet
home states are able to do so.

Importantly states which are members of international economic institutions, notably
the International Monetary Fund (IMF), the World Bank, the World Trade Organisation
(WTO) and regional development banks can also protect ESC rights in other states by
paying greater attention to the protection of these rights in the policies, programmes and



Downloaded by [UNIVERSITY OF ADELAIDE LIBRARIES] at 21:21 16 November 2014

The International Journal of Human Rights 989

decisions of these institutions. As part of international cooperation, states have to ensure
that international agreements and policies of these institutions are not enforced in a way
that adversely impact on ESC rights in other states. For example gradual privatisation of
social services including health care, education, water and electricity supply should not
make privatised services such as health care less accessible and affordable in particular
for the disadvantaged and marginalised individuals and groups.

Yet in practice, states with the ability to influence the policies of international economic
institutions do not always pay attention to the impact of such policies in other countries. For
example, certain aspects of the Structural Adjustment Policies (SAPs) or Poverty Reduction
Strategy Papers (PRSPs) overseen by the IMF and the World Bank in developing countries,
desperate for financial assistance, gave preference to neo-liberal economic policy (such as
trade liberalisation, privatisation, fiscal and monetary policies) over human rights.'*® Such
policies led to a significant decline in public expenditure on ESC rights including health,
education, and social security making it more difficult (or even impossible) for developing
states to protect and fulfil ESC rights. Consequently, the implementation of SAPs including
gender-insensitive privatisation had a disproportionate impact on the poorest individuals
and marginalised groups, which were unable to compete economically, in several imple-
menting states particularly in the absence of adequate safety nets.'®! There is, therefore,
a need to engage with those states parties to international human rights treaties protecting
ESC rights, who are able to influence or determine the policies of international economic
institutions, to ensure that ESC rights are integrated into the policies of these institutions.

4. Non-derogability of ESC rights

A derogation of a right or an aspect of a right is its complete or partial elimination as an
international obligation.'®? Some international treaties on human rights allow states unilat-
erally to derogate temporarily from (suspend) certain human rights guarantees in times of
emergency which ‘threatens the life of the nation’, but only to the extent strictly required by
the situation.'”® However, permissible derogations, in addition to being officially pro-
claimed, must not conflict with the state’s other international law obligations and must
be non-discriminatory.'”* The predominant objective of a state party derogating from
some human rights must be the ‘restoration of a state of normalcy’ where full respect for
human rights can again be secured.'” Thus derogation from a particular right must be
necessary (strictly required) in light of the prevailing exceptional threat to protect or
restore a (democratic) public order essential for the protection of human rights. It is
crucial to note that unlike some other human rights treaties, there are no clauses in the
UN treaties protecting ESC rights allowing for or prohibiting derogations in a state of emer-
gency, for example in the situation of a failed state, armed conflict or institutional collapse
post-conflict.'*® Although the CESCR has acknowledged that the persistent instability and
recurrent armed conflicts in some areas of a state party to the ICESCR ‘pose great chal-
lenges to the State’s ability to fulfil its obligations under the Covenant’,"” it has not indi-
cated whether a state can derogate from its obligations under such circumstances. This
leaves the question of derogations unclear under the ICESCR. Does the ICESCR apply
fully in time of armed conflict, war, natural disasters or other public emergency? Or can
states derogate from the ICESCR in such emergencies?

The absence of specific derogation clauses from a treaty is not per se determinative of
whether derogations are permitted or prohibited. In the case of the ICESCR this may be
taken to mean that either derogations from ESC rights are not permissible (since they are
not provided for'®® and would seem inherently less compelling given the nature of ESC
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rights), or that they may be permissible for non-core obligations where the situation appears
to be sufficiently grave as to warrant derogation (since they are not explicitly prohibited).
The travaux préparatoires of the ICESCR do not reveal any specific discussion on the issue
of whether or not a derogation clause was considered necessary, or even appropriate.'®’
Thus the possible reasons for its omission are open to speculation. It is possible that this
could have been as a result of a combination of factors including (i) the nature of the
rights protected in the Covenant; (ii) the existence of a general limitations clause in the
Covenant in its Article 4 which allows states to respond flexibly to extraordinary situations
of tension within a democratic society, including situations of emergencies, without a need
for derogations;**” and (iii) the general obligation contained in Article 2(1) was ‘more flex-
ible and accommodating’.*"!

In General Comment 3, the Committee confirmed that states parties have a core obli-
gation to ensure the satisfaction of minimum essential levels of each of the rights enunciated
in the Covenant, such as essential health care, basic shelter and housing, water and sani-
tation, foodstuffs, and the most basic forms of education. Accordingly, the CESCR has
taken the view that core obligations arising from the rights recognised in the Covenant
are non-derogable. In General Comment 14 on the highest attainable standard of health,
the CESCR stated: [i]t should be stressed, however, that a state party cannot, under any
circumstances whatsoever, justify its non-compliance with the core obligations set out in
paragraph 43 above, which are non-derogable’.?°? In General Comment 15, on the right
to water, the CESCR stated that a ‘state party cannot justify its non-compliance with the
core obligations set out. . .which are non-derogable’.?%*

It can thus be argued that without a clause providing for derogation in the ICESCR, core
obligations arising from ESC rights cannot be derogated from in an emergency including a
situation of military occupation.

In The Wall,*** the ICJ asserted the applicability of the ICESCR in Occupied Palestinian
Territory. It cited Concluding Observations of the CESCR and also stated that:

... territories occupied by Israel have for over 37 years been subject to its territorial jurisdiction
as the occupying Power. In the exercise of the powers available to it on this basis, Israel is
bound by the provisions of the International Covenant on Economic, Social and Cultural
Rights. Furthermore, it is under an obligation not to raise any obstacle to the exercise of
such rights in those fields where competence has been transferred to Palestinian authorities.>*

The ICJ also stated that, save through the effect of provisions for derogation, ‘the pro-
tection offered by human rights conventions does not cease in case of armed conflict’.>*®

Similarly the UN General Assembly confirmed in 1970 the applicability of human
rights norms in times of armed conflict, stating that ‘(f)Jundamental human rights, as
accepted in international law and laid down in international instruments, continue to
apply fully in situations of armed conflict’.**” In principle, this position applies to ESC
rights as protected by the ICESCR. Some of the General Comments of the CESCR have
confirmed this position. For example in General Comment 15, on the right to water, the
committee noted that ‘during armed conflicts, emergency situations and natural disasters,
the right to water embraces those obligations by which States Parties are bound under inter-
national humanitarian law’.?%® This includes protection of objects indispensable for survival
of the civilian population, including drinking water installations and supplies and irrigation
works, protection of the natural environment against widespread, long-term and severe
damage and ensuring that civilians, internees and prisoners have access to adequate
water.”%’ Indeed, it is hard to imagine a situation in which the suspension of core obligations
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under the ICESCR corresponding to minimum core entitlements to basic subsistence rights
(inherently linked to the non-derogable right to life and the right to freedom from torture
and inhuman and degrading treatment),zm such as rights to basic health care, water, ade-
quate food, and housing can be said to be ‘strictly required’ in order to maintain or
restore (democratic) public order indispensable for the protection of human rights.*""

Thus, the absence of a clause allowing derogation in times of public emergency in the
ICESCR indicates that the Covenant generally continues to apply,?'* and as a minimum,
states can not derogate from the Covenant’s core obligations. In the words of the
CESCR, ‘because core obligations are non-derogable, they continue to exist in situations
of conflict, emergency and natural disaster’.'* Does this mean that states can derogate
from non-core obligations under the ICESCR provided they comply with the general
rules of derogation? The Committee’s use of the word ‘non-derogable’ in relation to core
obligations might be interpreted as implying that other non-core obligations are indeed
derogable. However, it is vital to note that the statement of the Committee was not a
general reference to derogations under the Covenant but a specific example of the non-
derogable nature of core obligations. It can not therefore be taken as being conclusive on
the question of whether or not states can derogate from non-core aspects of ESC rights.
Given the nature of the rights protected in the Covenant, the existence of a general limit-
ations clause in Article 4, and the fact that states are not required to do more than what
the maximum available resources permit, derogations from the ICESCR in situations of
conflict, war, emergency and natural disaster would appear to be unnecessary.

5. The Optional Protocol to the ICESCR

Was it really necessary to adopt the Optional Protocol to the ICESCR to provide for the
competence of the CESCR to receive and consider communications alleging violations
of any of the rights protected by the ICESCR? And should states parties to the ICESCR
sign and ratify this Optional Protocol without delay? To answer the above questions, it is
important to consider some background to the Optional Protocol and to examine the con-
tents of the Optional Protocol.

5.1 Historical background

By the year 2008 only two of the seven major UN human rights treaties — the Convention
on the Rights of the Child and the ICESCR — lacked a complaints procedure that would
allow individuals and groups to submit complaints involving alleged violations of rights
recognised in these treaties. With respect to the ICESCR, the effect of this lacuna meant
that the CESCR could not carry out an extensive and more in-depth inquiry into the real
problems confronting specific individuals and groups, which would in turn lead to the
development of international jurisprudence or case law on ESC rights that would prompt
states to ensure the availability of more effective remedies at the national level.?'* Where
national remedies for violations of ESC rights were either not available or ineffective,
the absence of a complaints procedure under the ICESCR greatly limited ‘the chances of
victims of abuses of the Covenant obtaining international redress’.?'> In this respect, the
system based exclusively on a state reporting system, and the making of non-binding Con-
cluding Observations after examination of state reports, was clearly a very weak system of
holding states responsible for violations of ESC rights.

Accordingly, it was recognised that there was a need to strengthen the supervision of the
ICESCR by providing for a complaint procedure to compliment the existing supervisory
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mechanism in form of an Optional Protocol to the ICESCR.?'® This need for an Optional
Protocol to the ICESCR (in some respect similar to the Optional Protocol procedure to the
ICCPR) providing for a complaint/communication procedure for individuals and groups
seeking redress in instances where they consider their human rights guaranteed under the
Covenant to have been violated, had been a subject of discussion before the Committee
since its fifth session in 1990 until its fifteenth session in 1996.2'7 The length of this
debate at the Committee level reflected the fact that not all Committee members were in
agreement about the need for an Optional Protocol, or about the content of the proposed
protocol.

The 1993 World Conference on Human Rights, held in Vienna encouraged the UN
Commission on Human Rights (CHR), replaced by the Human Rights Council in March
2006,%'® to continue, in cooperation with the CESCR, the examination of optional protocols
to the ICESCR.?"* The CESCR worked on an Optional Protocol to enable complaint pro-
cedures under the Covenant. In December 1992, the Committee adopted an ‘analytical
paper’ that examined the various modalities of such protocol, inter alia, the possibility
of the collective and individual complaints.?*® Through this paper the Committee strongly
supported the development of an optional protocol. The Commission on Human Rights, in
paragraph 6 of its resolution 1994 /20, took note of the ‘steps taken by the Committee . . .
for the drafting of an optional protocol ... granting the right of individuals or groups to
submit communications concerning non-compliance with the Covenant, and invite[d] the
Committee to report thereon to the Commission...”. A draft Optional Protocol was
finally adopted in 1996 at the Committee’s fifteenth session.**'

The draft Optional Protocol of the CESCR was submitted to the UN Commission on
Human Rights during its fifty-third session in 1997 but, for the next decade, its future
largely remained uncertain.*** For four consecutive years (1997—2000), the Commission
called for comments from states, UN, intergovernmental organisations and non-govern-
mental organisations (NGOs) but did not take any decision.”*® While NGOs were strongly
in favour of an Optional Protocol,*** only a limited number of states submitted comments
and even then such comments were generally, with some few exceptions, superficial and did
not provide much detail.>?* This partly manifested the considerable lack of enthusiasm and
political will on the part of most states to be held accountable for the progressive realisation
of ESC rights by an independent international body. It also indicates the limited importance
states accorded to the Optional Protocol in particular and ESC rights in general. Some states
expressed doubts on the desirability of an Optional Protocol.*** Some commentators were
strongly critical of the proposal to provide for a complaints procedure under the ICESCR.
For example, two US State Department legal advisers writing in their personal capacities
stated that the ‘proposal for a new individual-complaints mechanism remains an ill-
considered effort to mimic the structures of the ICCPR — and largely for mimicry’s
sake’; and that the rights and obligations contained in the ICESCR were ‘never intended
to be susceptible to judicial or quasi-judicial determination’.**’

However, after a workshop on the justiciability of ESC rights,*® in 2001, the Commis-
sion took an important step and appointed an Independent Expert (Professor Hatem
Kotrane), to examine the question of the draft Optional Protocol to the ICESCR.?*° The
Independent Expert made two reports>° and concluded that ‘there is no longer any
doubt about the essentially justiciable nature of all the rights guaranteed by the Cove-
nant’. ' As shown above (in section 2 of this article), some examples from domestic
jurisdictions and regional human rights systems demonstrate that the above conclusion is
tenable. The Independent Expert also noted that the procedure envisaged under the
Optional Protocol would be both beneficial and practical because it would, inter alia:
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ensure that effect was given to every individual’s right to appeal, and contribute to the devel-
opment of international law by producing a coherent body of principles covering all the rights
set forth in the Covenant; these principles could gradually acquire an authority that would be
recognised by all, both at the international level and in the various countries where they could
be used in the drafting of national legislation. It would also be beneficial in that it would
provide more vigorous support for the principle of the indivisibility and interdependence of
all human rights.>*

Thus, he recommended that the Commission establish an open-ended working group man-
dated to elaborate an Optional Protocol in the light of the draft Optional Protocol as pre-
pared by the CESCR, comments by states, intergovernmental and NGOs, and the report
of the independent expert.?*?

The Commission took a further significant step in 2003 by establishing an ‘Open-ended
Working Group on an optional protocol to the International Covenant on Economic, Social
and Cultural Rights’ to ‘considering options’ regarding the elaboration of an Optional Pro-
tocol.”** Pursuant to Human Rights Council resolution 1 /3 of 29 June 2006, the Chairper-
son-Rapporteur, Catarina de Albuquerque, submitted a first draft Optional Protocol to the
fourth session of the Open-ended Working Group. Based on the discussions held and pro-
posals for amendments made during that session, the Chairperson prepared a revised
draft*®> which was considered at the first part of the Working Group’s fifth session.
Based on discussions held at the first part of the fifth session, the Chairperson prepared a
new revised version>® as a basis for negotiations at the second part of the fifth session.

As noted in section 2 above, in 2008 the UN Human Rights Council and the General
Assembly adopted the Option Protocol to the ICESCR without a vote.?*” The Optional Pro-
tocol would enter into effect three months after ten states deposit instruments of ratification
with the UN Secretary-General.>*®

5.2 Contents of the Optional Protocol

It is important to note that in the Optional Protocol debate there were several contentious
issues including the following: (i) the scope of the complaints mechanism — whether the
mechanism would allow states to pick and choose the right the Committee had the compe-
tence to adjudicate or whether a comprehensive approach would be adopted giving the
Committee competence to consider all rights under the ICESCR;; (ii) locus standi (standing)
— who would have standing to bring complaints under the protocol? Individuals only or
even groups including NGO-generated complaints or other collective complaints; (iii)
admissibility — what admissibility criteria to be applied? Should applicants exhaust
regional remedies (after exhaustion of domestic remedies)? Should applications disclose
that victims have suffered a ‘clear disadvantage’?; (iv) criteria for review — what criteria
should the Committee apply when examining complaints: reasonableness, appropriateness,
margin of appreciation?; (v) international cooperation and assistance — how to include
appropriate reference to the crucial role of ‘international assistance and cooperation’ in
the realisation of ESC rights as enshrined in Article 2(1) of the ICESCR? Would this
require the establishment of a trust fund?; (vi) reservations — whether to allow or prohibit
reservations in an express provision?>*’

It is essential to note that the Optional Protocol contains a number of progressive pro-
visions. For example, under the Optional Protocol states parties to the Covenant that
become parties to the Optional Protocol recognise the competence of the Committee to
receive and consider communications of three types, namely: (i) communications by or
on behalf of individuals or groups of individuals; (ii) inter-state communications; and
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(iii) inquiry procedure. While the first one applies to all states parties to the Protocol, the last
two are optional binding only on states that would declare that they have recognised the
competence of the Committee in respect of inter-state communications and to conduct an
inquiry. These methods are outlined below.

The first type involves communications submitted by or on behalf of ‘individuals or
groups of individuals’ or other persons on their behalf, under the jurisdiction of a state
party, claiming to be victims of violations of any of the ESC rights set forth in the Covenant
(Article 2). This has several advantages. First, this provision is not limited to individuals
only but extends to groups of individuals such as minority groups, trade unions, or
NGOs. Thus, it offers a wider locus standi before the Committee. Secondly, communi-
cations are not limited to individuals or groups within a state’s territory. Communications
could be submitted by or on behalf of individuals or groups of individuals under the juris-
diction of a state party. This means that communications could be brought by anyone within
the power, effective control or authority of a state. Thirdly, communications under the
Optional Protocol could be brought alleging a violation of any provision of the Covenant
and not some provisions. Although some states®*® had argued for the exclusion of Part I
of the ICESCR (which includes the right to economic, social and cultural self-determi-
nation) from the scope of a communications procedure under the Optional Protocol, two
delegations, Algeria and Pakistan, objected to the exclusion of Part I from the scope of
the communications under the protocol arguing that its exclusion ‘risked undermining
the Covenant’ and created ‘artificial distinctions between Covenant rights’.>*' Surely, if
other rights under the ICESCR could be subjected to a communications procedure, why
should the right to self-determination be left out? The reference in the final Optional Pro-
tocol to ‘any’ of the ESC rights in the Covenant does not appear to exclude the right to self-
determination. This confirms that all rights under the Covenant are justiciable. Therefore,
like other existing communication procedures, the approach adopted in the Optional Proto-
col is comprehensive and not selective or limited.

The second type involves inter-state communications. Under this type the Committee
can receive and consider communications to the effect that a state party claims that
another state party is not fulfilling its obligations under the Covenant (Article 10). This
can only take place where a state party has made a declaration recognising in regard to
itself the competence of the Committee to receive inter-state communications. This
means that a state may not recognise this procedure. The inter-state communications mech-
anism reflects the fact that every state party has a legal interest in the performance by every
other state party of its obligations.>** However, even if some states were to make Article 10
declarations, the inter-state communications mechanism is unlikely to be widely used
because of the perceived diplomatic and political implications of such an action; states
might fear retaliatory attacks on their own human rights records.”** Similar procedures
for inter-state complaints under other human rights treaties have not been used so far.***
For example, despite the fact that Article 11 of the International Convention on the Elim-
ination of All Forms of Racial Discrimination (ICERD)*** provides for a mandatory inter-
state communication procedure which had entered into force in 1970, not one of the 173
state parties to ICERD (as of December 2008) had invoked the inter-state communication
procedure against any of the other states parties where systematic racial discrimination and
ethnic cleansing had even led to genocide. Since the contractual dimension of the Covenant
involves any state party to the Covenant being obligated to every other state party to comply
with its human rights obligations under the Covenant, it is desirable that states parties to the
ICESCR should sign and ratify the Optional Protocol and make the declaration contem-
plated in Article 10. But even if the inter-state procedure would not be (widely) used, its



Downloaded by [UNIVERSITY OF ADELAIDE LIBRARIES] at 21:21 16 November 2014

The International Journal of Human Rights 995

mere existence provides useful tools for international diplomacy and leaves the door widely
open for possible future developments in international human rights litigation. It is better to
have it rather than to omit it.

The third type is an inquiry procedure. This can be invoked by the Committee on its
own initiative under Article 11 of the Optional Protocol if the Committee ‘receives reliable
information indicating grave or systematic violations by a state party of any of the econ-
omic, social and cultural rights set forth in the Covenant’. There is no definition of what
violations would be considered as ‘grave or systematic’ leaving this to the Committee to
determine. The origin of such information is not specified, it is likely that in most cases
this would be derived from NGOs or media reports. A similar procedure is provided for
in Article 20 of the Convention against Torture (CAT)**® and Article 8 of the Optional
Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)**” provided the relevant committees have received indications of
grave or systematic practice of torture or forms of discrimination against women.

The inquiry procedure involves, as a first step, an invitation of the state party concerned
to submit observations with regard to the information concerned. In addition the Committee
may designate one or more of its members to conduct a confidential inquiry, which may
include a visit to a state’s territory with the consent of the state party. The Committee
then transmits the findings of an inquiry to the state party concerned together with any com-
ments and recommendations. A state may then submit its observations to the Committee
within six months of receiving the findings, and the Committee may, after consultations
with the state party concerned, decide to include a summary account of the results of the
proceedings in its annual report. A follow-up to the inquiry procedure is provided for
under Article 12 of the Optional Protocol allowing the Committee to invite the state
party concerned to inform it of the measures taken in response to such an inquiry. Thus,
the success of the inquiry procedure would depend largely on the positive support and
cooperation by states. It is likely that if this procedure is used, it would provide an oppor-
tunity to address grave or systematic violations of ESC rights. However, a state may at any
time, withdraw its declaration under Article 11 of the Optional Protocol by notification to
the Secretary-General. Accordingly the success of this procedure would depend on the
willingness of states to cooperate.

In practice the inquiry procedure has been rarely used. This has been the case with
respect to both CEDAW and CAT. By 2008, the CEDAW Committee had only completed
one inquiry under Article 8 of the Optional Protocol concluded in July 2004 regarding the
abduction, rape and murder of women in the Ciudad Juarez area of Chihuahua, Mexico.***
The Committee against Torture had initiated inquiries on systematic practice of torture in
seven states parties only and had published results of six procedures (against Turkey,
Egypt, Peru, Sri Lanka, Mexico and Brazil).

5.3 Significance and limitations of the Optional Protocol

Although some states and some writers are generally sceptical as to the viability of the com-
plaints mechanism in relation to ESC rights that are regarded, incorrectly, as ‘non-justici-
able’,**” the adoption of the Option Protocol to the ICESCR that allows complaints from
both individuals and groups (which is likely to be progressively accepted by States, after
all it would be ‘optional’) is a vital step ahead to enhance the effective protection of
ESC rights at an international level. The complaints procedure under the Optional Protocol
could contribute to the implementation by states parties of the obligations under the
ICESCR in several ways including the following:
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First, concrete and tangible cases would be discussed by the Committee in a framework of
inquiry that is otherwise absent under the abstract discussions that arise under the State report-
ing procedure. . .Second, the views of a treaty monitoring body on a complaint can be more
specific than General Comments on how provisions should be understood [and applied in a
specific context]. In this way, the views of the Committee on ESCR can contribute to clarifying
the content of the obligations from the provisions of the Covenant. Third, the mere possibility
that complaints might be brought before an international forum could encourage governments
to ensure that more effective local remedies are made available.**°

The fact that the protocol provides for the Committee to request a state concerned to take
interim measures in ‘exceptional circumstances’ if a victim or victims of alleged violations
faces possible ‘irreparable damage’ (Article 5) provides an opportunity to protect ESC
rights before determination of a communication. This would in turn positively influence
national legislation and administrative policy to give effect to these rights. It would stimu-
late the formulation of precise claims, attract political concerns of states and contribute to
further clarity of the scope and content of the rights under the Covenant. Such a Protocol
should be signed and ‘ratified without delay’.?>" When it enters into force, it would
strengthen the Covenant and if appropriate cases are brought before the Committee
under the Optional Protocol, this would lead to the development of ‘detailed jurisprudential
scrutiny at the international level’.>>* In the words of one organisation in favour of the
Optional Protocol:

An OP [Optional Protocol] to the ICESCR allowing individuals and groups of individuals to
submit claims against violations of economic, social and cultural rights and providing for an
inquiry procedure would advance the principle that all human rights are universal, indivisible
and interdependent. Additionally it would help overcome the common misconception that
economic, social and cultural rights are not ‘justiciable’ — that their controversies cannot be
decided by a court.”*?

As the former UN High commissioner for human rights stressed in March 2008, the
establishment of a communication procedure under the ICESCR will truly be a ‘milestone’
in the history of universal human rights, sending a strong and unequivocal message about
the equal value and importance of all human rights and putting to rest the notion that legal
and quasi-judicial remedies are not relevant for the protection of ESC rights.>>* Indeed, to
the extent that there was still a need for further clarification of the meaning of ESC rights,
the early adoption of the Optional Protocol was more necessary.>> For this reason, the
adoption of the Optional Protocol, its signature and ratification by states parties to the
ICESCR so that it enters into force without delay makes an important addition to the exist-
ing UN system protecting ESC rights. >

However, even if the Optional Protocol comes into force, such a Protocol has its own
limitations. Two such limitations are significant. First, although the Protocol requires states
to give ‘due consideration to the views of the Committee’ (Article 9(2)), the Committee’s
views, like those of the Human Rights Committee (HRC), are likely to be considered by
states as non-binding and thus, states might simply ignore the Committee’s recommen-
dations. Yet there is no political body in the UN that feels responsible to supervise the
implementation of treaty bodies’ decisions by state parties leaving this to the relevant
treaty bodies. Secondly, existing UN treaty monitoring bodies have not handled many
cases compared to regional human rights courts which grant binding judgements. For
example, while the full-time European Court of Human Rights (ECtHR) decides by a
binding judgement on some 1000 individual complaints per year (in relation to 46 state
parties to the ECHR), all existing UN bodies competent to deal with individual
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communications together (the Human Rights Committee, Racial Discrimination Commit-
tee, the Committee against Torture and the Committee on the Elimination of Discrimination
against Women) had by 2007 handed down little more than 500 non-binding decisions on
the merits (“final views’) within almost 30 years in relation to more than 100 state parties!>*’
Therefore, the ultimate goal should be to establish a World Court of Human Rights so that
right-holders are able to hold duty bearers (states or non-state actors) accountable for not
living up to their legally binding human rights obligations before a fully independent inter-
national human rights court with the power to render legally binding judgements and to
grant adequate reparation to the victims of human rights violations.?*®

6. Conclusion

This article has considered how the concept of state obligations with respect to ESC rights
has evolved since the UDHR was adopted in 1948. It has noted that states parties to the
ICESCR are obliged to ‘take steps by all appropriate means’ to achieve ‘progressively’
the full realisation of ESC rights. As noted above, the goal of full realisation entails the obli-
gation to respect, protect and fulfil ESC rights. The ‘appropriate means’ required to achieve
this goal include the adoption of legislative measures to protect ESC rights in national law,
as well as the adoption of non-legislative measures including the provision of judicial or
administrative remedies for violations of ESC rights.*>® Although some states have
claimed that a greater part of the ICESCR reflects statements of ‘principles’ and ‘objec-
tives’, rather than justiciable legal obligations,**® the CESCR has affirmed ‘the principle
of the interdependence and indivisibility of all human rights, and that all economic,
social and cultural rights are justiciable’.*®!

The adoption of the Optional Protocol to the ICESCR by the UN General Assembly on
10 December 2008 on the 60th Anniversary of the UDHR is, therefore, a significant and
welcome development that was long over-due. This largely brings ESC rights on the
same footing and the same emphasis as civil and political rights in terms of enforcement
at an international level. Indeed, there is nothing in the ICESCR to indicate that the rights
recognised therein are merely ‘principles’ and ‘objectives’. On the contrary, it is clear
from Article 2(1) of the ICESCR that although the rights protected in the Covenant have
to be realised ‘progressively’, some rights under the Covenant such as freedom from dis-
crimination in the enjoyment of all ESC rights and core obligations give rise to obligations
of immediate effect. As noted above, in any case, the CESCR has explained that Article 2
‘imposes an obligation to move as expeditiously and effectively as possible’ towards the
Covenant’s goal of full realisation of the substantive rights under the Covenant.?*?

It has also been established that states have to use the ‘maximum available resources’ to
realise ESC rights and that this includes resources made available through international
assistance and cooperation. Given that poverty limits the ability of the poor to enjoy
their human rights, states that provide and receive international assistance should consider
the reduction and eventual elimination of poverty as a priority consideration (by identifying
and responding to the causes of poverty) since poverty is both a cause and a consequence of
human rights violations. As argued above, international assistance and cooperation encom-
passes more than financial and technical assistance; it must also be understood as entailing
responsibility of states to work actively towards equitable multilateral trading, investment
and financial systems that are conducive to the realisation of ESC rights. This includes
finding ways to allow developing countries to participate effectively in the relevant inter-
national organisations (such as the WTO)**? as well as ways in which they can raise necess-
ary resources to implement their human rights obligations. This may entail genuine special
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and preferential treatment of developing states so as to provide such states with fairer and
better access to developed states’ markets.

The article has also argued that the human rights obligations of states under the ICESCR
may extend to anyone within the power, effective control or authority of a state, as well as
within an area over which that state exercises effective overall control. In this respect,
human rights obligations with respect to ESC rights, though essentially territorial, are not
necessarily territorially limited. There is a possibility of extra-territorial application, for
example where a state is an occupying power; or where a state directly or indirectly causes
harm to ESC rights extraterritorially. In addition it has been shown that the absence of a
clause allowing derogation in times of public emergency in the ICESCR indicates that the
Covenant’s human rights obligations, particularly its core obligations, are non-derogable,
they continue to exist in situations of conflict, emergency and natural disaster.

Finally, the article has argued that the adoption of the Optional Protocol to the ICESCR
on the 60th anniversary of the UDHR is an important step ahead because it provides victims
of violations of ESC rights who have exhausted all available domestic remedies with an
avenue to get redress at the UN level. As such, it corrects the longstanding and the well-
known imbalance in the protection of human rights in the UN system which marginalised
ESC rights by providing a complaint system for civil and political rights but not for
ESC rights. Thus, it is important for states parties to the ICESCR to consider signing and rati-
fying the Optional Protocol without delay. However, given the reluctance of many states to
implement ESC rights as human rights, it may take quite some time before a substantial
number of states sign and ratify the Optional Protocol. For example, the United Kingdom
has remained sceptical about the practical benefits of the protocol, and argued that ‘econ-
omic, social and cultural rights did not lend themselves to adjudication in the same way as
civil and political rights’.2** In absence of political will, ratification of the Optional Protocol
remains an immediate challenge. Other future challenges are likely to include how to ensure
the effective implementation of the request for interim measures and effective implemen-
tation of the non-legally binding views/recommendations of the Committee.

From the humble beginnings in Articles 22—7 of the UDHR in 1948, it has taken more
than four long decades to bring ESC rights to the same level of enforcement accorded to
civil and political rights under international human rights law. Notwithstanding the
above challenges, it is hoped that, with the entry into force of the Optional Protocol, the
enforcement of ESC rights would proceed more smoothly than ever before. In appropriate
cases, the Committee on Economic, Social and Cultural Rights would be able to assess
whether states parties to the ICESCR have complied with obligations to take steps to “pro-
gressively realise’ ESC rights to the ‘maximum of available resources’. It would do so by
considering whether implementation is reasonable or proportionate with respect to the
attainment of the relevant rights, complies with human rights and democratic principles
and whether it is subject to an adequate framework of monitoring and accountability.
Undoubtedly, this would strengthen the international legal framework of accountability
for violations of ESC rights and help to empower disadvantaged individuals and groups
who suffer (grave or systematic) violations of ESC rights due to poverty, discrimination,
neglect or unreasonable policies.
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