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ABOUT THE BOOK
!

e 1

)’“(

Lawyers often speak before adjudicators, city councils, planning commissions, and
give talks to civic groups, business executives, or company employees. They even give
media interviews on behalf of clients. For certain individuals, it falls into place without
any issues. It’s a piece of their characters. In any case, for the individuals who aren’t
sure or have stage dread can generally work on speaking and oratory skills. It’s
progressively essential to be a viable open speaker if you mean to be a litigator. Judges
and juries will anticipate it. Restricting insight will be prepared to jump if you need
certainty or on the off chance that you continually slip up when making your
contentions in court. It is a highstress condition and you should be agreeable
introducing your case as well as having the option to think and react quickly when
being tested by your appointed authority. For attorneys, this is significantly
increasingly significant. Individuals believe that since you’re a legal counsellor, you’re
consequently a dauntless and splendid open speaker. We legal advisors all realize this
isn’t in every case valid. This desire, however, is one motivation behind why it’s
progressively significant for legal advisors to have great talking abilities than it is for
some other experts. As a legal advisor, it’s important that you realize how to convince
an adjudicator or council, or address a gathering of professionals, investors, or meeting

members.

Be that as it may, past this, legal advisors despite everything should be viable
communicators in littler gatherings with clients and different lawyers. This isn’t
“public speaking” as such. All things considered, the core of the lawful practice is
speaking to your customer, and you can’t exclusively do this through the composed
word. Regardless of whether you’re a valuebased lawyer, you’ll be aware of your
client’s expectations and understand them to different gatherings and lawyers. You'll
have to introduce a certain front regardless of whether you’re feeling apprehensive
inside. An analysis about the importance and need of forensic oratory in the training
of the future professional of the Law major is presented, since this topic has been
poorly included in the teachinglearning process of the Law students. Varied
classificatory criteria are suggested in order to enhance a better theoretical
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systematization for its learning and also for the development of communicative skills.
Its objective is the consolidation of a more comprehensive formative process of the
students in different law contexts, considering their professional profile at the

university.

This Book examines representations of courtroom oratory, delivery, and the speaker’s
body in medieval rhetorical theory and current practice. It contests the view that
medieval theorists paid little attention to judicial oratory and that they largely ignored
delivery. After looking at rhetorical treatises, procedural manuals, guides to legal
deportment, satiric portraits of the lawyerasrobedvulture (etc.), the Book turns to the
work of four rhetorical theorists who rewrite (and upend) ancient rhetorical theory:
Alcuin of York, Boncompagno da Signa, Guilhem Molinier, and Jean de Jandun.
Each offers an animated account of embodied legal expression, a richly detailed
evocation of the medieval courtroom, and a distinctive theory of the pleader’s body.
In their work, law appears not as a set of rules or the sovereign’s fiat but as visceral,
intimate bodily experience. Here, the body may appear as a divine instrument. Or,
alternatively, it may appear as a material thing with a life of its own: indecorous, prone
to accident, hopelessly leaky, sublimely obscene.

xvii
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TRIAL ADVOCACY

THE ART OF OPENING STATEMENTS

Anopening statementis generally the first occasion that thetrier of
fact (jury or judge) has to hear from alawyer in a trial, aside possibly from questioning
during voir dire. The opening statement is generally constructed to serve as a "road
map" for the factfinder. This is especially essential, in many jury trials, since jurors (at
least theoretically) know nothing at all about the case before the trial, (or if they do,
they are strictly instructed by the judge to put preconceived notions aside). Though
such statements may be dramatic and vivid, they must be limited to
the evidence reasonably expected to be presented during the trial. Attorneys generally
conclude opening statements with a reminder that at the conclusion of evidence, the
attorney will return to ask the factfinder to find in his or her client’s favor.

The opening statement at the beginning of the trial is limited to outlining facts. This
is each party's opportunity to set the basic scene for the jurors, introduce them to the
core dispute(s) in the case, and provide a general road map of how the trial is expected
to unfold. Absent strategic reasons not to do so, parties should lay out for the jurors
who their witnesses are, how they are related to the parties and to each other, and what
each is expected to say on the witness stand. Opening statements include such phrases
as, “Ms. Smith will testify under oath that she saw Mr. Johnson do X,” and “The
evidence will show that Defendant did not do Y.” Although opening statements
should be as persuasive as possible, they should not include arguments. They come at
the end of the trial.

Opening statements are, in theory, not allowed to be argumentative, or suggest the
inferences that factfinders should draw from the evidence they will hear. In actual
practice, the line between statement and argument is often unclear and many
attorneys will infuse at least a little argumentation into their opening (often prefacing
borderline arguments with some variation on the phrase, "As we will show
you..."). Objections, though permissible during opening statements, are very unusual,
and by professional courtesy are usually reserved only for egregious conduct.


https://en.wikipedia.org/wiki/Trier_of_fact
https://en.wikipedia.org/wiki/Trier_of_fact
https://en.wikipedia.org/wiki/Jury
https://en.wikipedia.org/wiki/Judge
https://en.wikipedia.org/wiki/Trial_(law)
https://en.wikipedia.org/wiki/Voir_dire
https://en.wikipedia.org/wiki/Evidence
https://en.wikipedia.org/wiki/Argumentative
https://en.wikipedia.org/wiki/Objection_(law)
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PURPOSE

Opening statements are intended to give the jury a preview of the case. An opening
statement describes the parties, outlines the nature of the issue in dispute, presents a
concise overview of the facts and evidence so that the jury can better understand the
overall case, frames the evidence in a way that is favorable to the counsel's theory of
the case, and outlines what the counsel expects to prove.

While a good opening statement is persuasive, it should not argue the facts of the case
or ask the jury to make any inferences or judgments.

WAIVER

A party may elect to waive their right to make an opening statement, but that
generally does not preclude the opposing party from making an opening statement.

The defense may choose not to make an opening statement so that they do not lock
themselves into one theory for acquittal, which affords them the flexibility to pursue
an affirmative defense or rely on the inadequacy of the opposing party’s evidence to
meet the burden of proof.

Generally, the party who bears theburden of proof (plaintiffin acivil
case or prosecution in a criminal case) begins the opening statements, followed
immediately after by the adverse party (defendant).the prosecution in a criminal case
and plaintiff in a civil case is the first to offer an opening statement, and defendants
go second. Defendants are also allowed the option of delaying their opening statement
until after the close of the prosecution or plaintiff's case. Few take this option,
however, so as not to allow the other party's argument to stand uncontradicted for so

long.

The techniques of opening statements are taught in courses on trial advocacy.'The
opening statement is integrated with the overall case strategy through either a theme
and theory or, with more advanced strategies, a line of effort.? Specific tactics that can
be incorporated in an opening statement are audiovisual elements, a clear overview of

! Lubet, Steven; Modern Trial Advocacy, NITA, New York, NY 2004 pp. 415 et
seq., ISBN 1556818866

2 Dreier, A.S; Strategy, Planning & Litigating to Win; Conatus, Boston, MA, 2012 pp. 46-
73, ISBN 0615676952
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the coming presentation, and using deposition testimony to highlight key

information they can expect of upcoming witnesses.’

3 O'Toole, Tom (PhD) & Schmid, Jill (PhD); Tsongas Litigation Consulting. Effective Opening
Statements and Closing Arguments.King County Bar Bulletin. Dec. 2010. Accessed Jan. 12, 2017.
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“You weren't born just to live a life and to die; you were born to
accomplish something specifically. Matter of fact, success is making it
to the end of your purpose; that is success... Success is not just existing.

Success is making it to the end of why you were born.”

Myles Munroe



https://www.brainyquote.com/authors/myles-munroe-quotes
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CLOSING ARGUMENT

Only after the jury has seen and heard the factual evidence of the case are the parties
allowed to try to persuade them about its overall significance. Closing arguments are
the opportunity for each party to remind jurors about key evidence presented and to
persuade them to adopt an interpretation favorable to their position. At this point,
parties are free to use hypothetical analogies to make their points; to comment on the
credibility of the witnesses, to discuss how they believe the various pieces of the puzzle
fitinto a compelling whole, and to advocate why jurors should decide the case in their
favor.

KEY DIFFERENCE

There is a critical difference between opening statements and closing arguments. In
opening statements, parties are restricted to stating the evidence: (“Witness A will
testify that Event X occurred”). In closing arguments, the parties are free to argue the
merits: “As we know from Witness A’s compelling testimony, Event X occurred,
which clearly established who should be held responsible in this case.”.

The opening statement is not the appropriate place to argue rather, it is a place to
present the facts. The recitation of facts may be slanted in favor of one party, of
course, but it must remain truthful. Although jurisdictions and judges vary in how
much argument they will allow in an opening statement, most jurisdictions do not
allow much argument or discussion of law during the opening statement. Here is an

example of an opening statement:

Good afternoon, ladies and gentleman. My name is Denis Lawyer, and I am
representing the plaintiff, Jessica Smith. We are bere today to decide if the defendant,
Jobn Smythe, is liable for damages caused to Ms. Smith’s vebicle as a result of a car
accident that took place on June 15, 2003. On that day, Ms. Smith was driving ber car
down Main Street when the defendant smashed bis car into Ms. Smith’s car. We will
provide police reports that show that Mr. Smythe was driving without a valid driver’s
license, and that be was intoxicated at the time of the accident. In addition, we will
provide the compelling eyewitness testimony of Ms. Sarab Crown, who saw the
defendant’s car run through a red light and strike Ms. Smith’s car. Ladies and
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gentleman of the jury, Ms. Smith is a hardworking, honest, and lawabiding citizen. At
the conclusion of this trial, it is my hope that in the interests of justice you will find that
the defendant is responsible for causing Ms. Smith’s injuries and find in ber favor.
Thank you very much.

Most opening statements take between 10 and 45 minutes, although, depending on
the complexity of the case, some may take longer. Some jurisdictions have developed
rules for how long opening statements, as well as closing statements, may be. Other
jurisdictions leave such time limitations to the judge’s discretion.

Opening statements are important because studies have shown that trials are
sometimes won and lost just through the opening statement. Studies have revealed
that often, jurors make up their minds based on the opening statements. They may
consider the evidence, but the impressions the jurors form during the opening
statements often greatly affect their final decision.

BURDEN OF PROOF

The burden of proof is the “burden” or requirement, placed on a party to show that
the factual evidence presented at trial supports an award of a judgment by the court
or jury. The burden of proof is generally placed on the plaintiff since the plaintiff is
the party bringing the lawsuit and demanding some type of legal or monetary relief.
The party seeking relief must provide some information during the trial in the form
of witness testimony, documentation, written statements or physical evidence, that

supports its demand for relief.

Each cause of action is composed of multiple parts or “elements”. In order for a party
to carry its burden of proof and obtain a favorable judgment, the party must provide
some evidence that establishes all elements of the cause of action. For example:

Marla was suing Toby for breach of contract under the laws of the state of Texarkana.
Contract laws in that jurisdiction establish that the plaintiff has the burden of proving
that there was an offer to enter into a contractual agreement, that the parties understood
the nature of the agreement and accepted the terms of the agreement, and that the parties
signed a written and legally binding document to establish that a contract was formed.
During trial, Marla’s attorney provided documentation of the negotiations, the
testimony of Marla’s secretary who witnessed the negotiations, and the original written
and signed contract.
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In the above example, Marla’s attorney attempted to satisfy the burden of proof
established under Texarkana contract law by providing factual information of the
three elements that support the creation of a contract. If the judge or jury finds that
Marla’s attorney presented sufficient evidence to support each element (an offer,
acceptance, and a signed legal instrument), then Marla would have satisfied her
burden to prove that a contract was formed. Marla then may proceed to present
additional evidence that Toby had breached the contract by failing to abide by the
terms of the contract. A party who successfully "carries” his or her burden of proof
must provide the presiding judge or jury with sufficient evidence under the applicable
law to support its claim. If the statute places the burden of proof on the plaintiff, and
the plaintiff fails to carry its burden, then the judge must dismiss the plaintiff’s case
for failure to adequately establish and support its claim.

See Hildebrandt v. Ill. Dep't of Natural Res., 347 F.3d 1014 (7th Cir. 2003).

However, the burden of proof does not always fall on the plaintiff. Statutes sometimes
require that the defendant carry the burden of proof in some instances to establish
certain issues. Alternatively, a statute may place the burden of proof initially on the
plaintiff to prove certain elements and then “shift” the burden of proof to the
defendant to prove the existence of other elements. Examples of elements that the
defendant must prove are affirmative defenses such as incapacity, coercion and fraud.
For example:

Carl sued Mark under the tort laws of the state of Texarkana for emotional and
physical injuries suffered as a result of a bar room fight. Under the laws of Texarkana,
a party may recover monetary damages from a physical altercation if they can
demonstrate that the injuries were caused by the defendant. The statute, however,
provides a defense. If a defendant can demonstrate that the plaintiff was the aggressor
and the defendant acted in selfdefense, then the plaintiff is barred from recovering any

monetary damages.

In the above example, the statute provides an example of a “shifting” burden of proof.
The statute initially placed the burden of proof on Carl, the plaintiff. Carl must
establish that his injuries resulted from an altercation with Mark. If Carl adequately
presents evidence supporting his claim, then the burden shifts to Mark to demonstrate
that even though he did cause the injuries, he has an applicable defense that is
recognized under the statute. Therefore, if Mark can present evidence that he was not
the aggressor but was merely trying to protect himself, then he can escape from
liability. The burden to prove this fact would fall on Mark. If Mark cannot prove that
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Carl was the aggressor and Carl cannot prove that he was not the aggressor, Carl
would win the case because Mark will have failed to satisty his burden of proof.
See U.S. ex rel. Southern Ute Indian Tribe v. Hess, 348 F.3d 1237 (10th Cir.
2003).

At the conclusion of the trial, the trier of fact (judge, in a nonjury trial, or the jury in
a jury trial) will deliberate. During the deliberation, the judge or jury will consider the
evidence presented by the plaintiff and by the defendant. It is also during this time
that the judge or jury will determine whether the plaintiff (or defendant) has satistied
its burden of proof.

As a general rule, counsel may not argue during opening. Rather, the opening
statement should serve as a preview of the anticipated testimony, exhibits, and other
evidence. Think of the opening statement as a forecast, designed to provide a general
understanding and provoke further interest, like the kind of preview you might see on
the inside jacket of a novel. The jacket text that introduces a novel typically does not
confuse the prospective reader with an overly detailed chronology of events; it does
not bore the reader with a recitation of the characters’ names in the order they will
appear in the book; and it does not command the reader to feel a certain way about
the story contained in its pages. Instead, the jacket text captures the essence of the
book in a way that gives the reader a general sense of the book’s theme, entices the
reader to proceed further, and leaves the reader to make his own judgment regarding
the final meaning of the story. That is the way jurors should be left at the end of the
opening statement with an understanding of the case’s theme, an eagerness to learn
more, and an appreciation for the ultimate judgment they will be asked to make.

ELEMENTS OF THE OPENING STATEMENT
(i) Theme of the Case

In the opening statement, a lawyer should provide the jury with a theme that will serve
as a framework for every piece of evidence the jury hears during the case. The theme
should communicate how the evidence will fit together, and why your client’s
position in the case is the right one. For instance, a lawyer defending a discrimination
case may have a theme of “unheeded warnings” to communicate that the plaintiff had
a chance to improve their performance before termination, but failed to take
advantage of the opportunity. Plaintiff’s counsel in the same case may have a theme
of “repeated disciplinary actions, all motivated by race.” Obviously, expressing a
theme is difficult to do without bordering on argument which is improper in the
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opening statement but courts generally allow a lawyer to state a theme at the
beginning and end of the opening statement, as long as the rest of the opening is not
argumentative.

A good way to develop a theme is to try to describe your case in one summary
sentence, without legalese, as you might do if you were explaining your case to a
nonlawyer family member. Get to the heart of the issue think about the parties’
motivations, and the reasons events unfolded the way they did. Answer the question:

What really happened here?

Perhaps the case centers on someone’s personality flaw. In the employment context,
a plaintiff’s lawyer may focus on a sexual harasser who “can’t take no for an answer”;
a defense lawyer’s theme may focus on an employee’s “refusal to accept his own
failure”. Perhaps the theme of the case is a situation, such as “a company where
minorities are routinely kept in lower level jobs” or “a supervisor forced to make
difficult choices when the company hit hard times.” Whatever the theme of your case,
make sure it is a concept that resonates with people from all walks of life, and one that
is borne out by the evidence you will be presenting during the trial.

Often, the easiest way to present a coherent theme is to state it in a straightforward
manner as your introductory sentence: “Ladies and gentlemen, this case is about
unfair competition by the defendant.” In other situations, the theme may come out
more subtly, as you tell a story that slowly unfolds. Regardless of how the theme is
presented, make sure it is absolutely clear by the end. Before all of the witnesses and
documents are presented to the jury, make sure the jury knows exactly what they
should be listening for from your point of view. (While you can’targue your position,

you can arrange the facts in such a way that only one conclusion is inevitable.)
(ii) Don’t Waste Time Getting to the Theme

Many lawyers waste the precious first few minutes of their first impression by
shuffling through papers, explaining the purpose of the opening statement, thanking
the jury for their time and service to the community, and/or going through lengthy
introductions of cocounsel and client representatives. The first impression should be
more compelling. Be ready to begin your opening as soon as the moment arrives.
Stand up quickly and start speaking with confidence, demonstrating immediately that
you are prepared and sure of what you’re saying. Tell the jury something interesting
in your first few sentences, and then return to the more mundane tasks of

introductions and thanks. For example:

10
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The defendant had a contract with Smith Corporation. He promised that, in
exchange for three years of employment at a substantial salary, he would not take
Smith’s customers and employees when his employment ended. The defendant has
broken this promise. When his employment with Smith Corporation ended last
December, the defendant stole five clients and three employees, and caused Smith
Corporation to lose $10 million in business. That is why we are here today. Ladies and
gentlemen, my name is John Jackson. Together with my cocounsel Sue Jones, I
represent Smith Corporation. Sitting with us at the plaintiff’s table is Robert Smith,
the President of Smith Corporation. In this trial, we ask you to hold the defendant
responsible for his wrongful acts.

(iii)  Set the Scene

After introducing your theme, you must set the scene of the case, building upon the
framework you have presented. Narrate the scene and introduce people and
documents as they naturally fit into the theme of the case do not present a
witnessbywitness catalogue of testimony. For instance, tell the jury how they will learn
about the plaintiff’s poor job performance. Tell them they will hear from the
plaintiff’s supervisor, who will explain that the plaintiff was warned on numerous
occasions that her attention to detail needed improvement. Explain that the
documentary evidence will support the supervisor’s testimony, as the jury will see four
years of increasingly bad performance reviews. Tell them they will hear from a human
resources manager who will put those reviews in context, and compare the reviews to
others received by employees companywide. Present the people and evidence in the
context of a story, and the jury will look forward to hearing the story unfold as the
trial progresses. This way, the facts will not seem confusing and unrelated as they are
presented during the direct and cross examinations. Instead, the jury will remember
your narration and recognize each character of your story as he or she appears in the
trial.

(iv)  No Argument In The Opening Statement

A JUDGE is not supposed to form an opinion on the case until they have heard all of
the evidence. Accordingly, as stated above, arguments are improper during opening
statements, because arguments may not precede the introduction of evidence. (Note
the meaningful difference between the terms “opening statement” and “closing
argument.”)

11



The Art of Oratory in Jurisprudence

How can a lawyer introduce the case without arguing? Generally, if the opening
statement explains what you expect the evidence to prove, you are properly opening
the case. Unfortunately, there is a subtle difference between what is a proper opening
statement and what is an improper argumentative opening statement. Lawyers should
avoid expressing opinions; should not make direct statements as to why a particular
piece of evidence is not believable; and should not vigorously attack the opponent’s
case. Nonetheless, a lawyer’s position on the case will come through in an effective
opening statement, from the order in which facts and evidence are presented; in the
choice of which facts are emphasized and which are downplayed; and in the
descriptive terms that are used (were they “lewd jokes” or just “sexual banter in the
office”?). You can be an advocate without arguing.

The following test is useful to help gauge whether you are recounting facts and
evidence or arguing them. Ask yourself this question: Are you describing to the jury
what a witness or document states, or are you drawing a conclusion from the
testimony or the document? Only the description is permissible in your opening

statement; the conclusion must be saved for your closing argument.
(v) Be Persuasive Without Arguing

Despite the rule against arguments in opening statements, lawyers still can be
persuasive. Too many lawyers weaken their persuasiveness by trying to make

absolutely clear that they are

»

not arguing. They repeatedly begin sentences with: “The evidence will show . . ..
This quickly becomes boring for the jury to hear, and it is unnecessary. Instead, tell
the jury in the beginning that you are going to describe what the evidence will
establish, and then never say that again unless there is an objection.

Let the facts themselves argue your case. Assemble the facts, and present them in a
manner that leaves only one conclusion the one you are advancing. If you want to
convey that an employee was terminated immediately after complaining of
harassment, present the events that way in your opening describe the complaint, and
follow immediately with the termination. On the other hand, if you want to separate
the complaint from the termination, describe the complaint, then spend a while
describing any intervening events, and then address the termination. You will have
communicated the lack of relationship between the complaint and the termination
not only by the facts, but by the timing and order of your presentation.

12
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If you are successful in positioning your facts and evidence, there is no need to argue
what the jury must find, what they must conclude, or the verdict they must deliver.
The facts will speak for themselves.

(vi)  Personalize Your Client

Use the opening as an opportunity to persuade the jury to like your client. Explain
your client’s motivations, and give the jury reasons to feel camaraderie with your
client. If you represent an individual plaintiff, convince the jury of your client’s
integrity, and persuade them that your client is not just out to make an easy buck;
rather, your client suffered real harm. Obviously, a lawyer representing an individual
against a corporation may have an easier job personalizing the client, but a
managementside lawyer can personalize their client as well, and the need to do so
cannot be underestimated. For example, rather than focusing on the corporation
itself, a managementside lawyer should tell the jury about the people who comprise
the corporation the relevant supervisors, the human resources representative, and/or
the company’s owner. Familiarize the jury with these individuals’ names, and their
roles in the drama, so that the jury will be considering the actions of people versus
people in the case, rather than a single, sympathetic plaintiff against a huge, faceless

corporation.
(vii)  Dealing with “Bad Facts”

Should your opening statement address harmful information that is likely to come
out at trial? In other words, does an effective lawyer “front” problems in the case?
Lawyers inevitably are dealt “good” facts and “bad” facts, “good” evidence and “bad”
evidence, “favorable” law and “unfavorable” law. Part of your job is to determine how
to face these obstacles.

One option is to address the harmful information before it can be raised by opposing
counsel, in order to diffuse the situation. Presenting all issues, good and bad, may
ensure your credibility with the jury, and convey that you believe in your case despite
any evidentiary hurdles.

A contrary approach is to wait and see whether and how the information comes out
before giving it any attention. Jurors commonly do not expect lawyers to say anything
negative about their own witnesses, their evidence, or their case. Thus, by focusing on
harmful information, you may call greater attention to the damaging information
than necessary. Also, remember that once the opening statements have been delivered,
the trial itself provides a chance to respond to any charges that the other side makes.

13
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Whether to introduce damaging information obviously is a matter of judgment, and
the decision will differ from case to case. A middle ground might include introducing
harmful information, but spending only a passing moment discussing it. Or,
introduce all positive information first, and only after such information has been laid
out for the jury, address the negative information and explain why it is not persuasive,
thereby emphasizing its insignificance to the case.

Importantly, defense counsel has the advantage of going second. If the jury did not
learn the harmful information during the plaintiff’s opening, then the need to deliver
the information during the defense’s opening is decreased. While the plaintiff may
decide to introduce the negative information into evidence later in the trial, consider
the possibility that the plaintiff may decide not to introduce the evidence at all; the
court may decide not to admit it; or the evidence may come in weakly, without the
power you expected. Thus, it may be wiser for defense counsel to avoid discussing
any “bad facts” in the opening statement that plaintiff’s counsel has not already raised.

(viii)  Visual Aids

It has been said that a picture is worth 1,000 words. Thus, keep in mind that effective
opening statements need not be limited to words. The use of exhibits and visual aids
can enhance the value and effectiveness of counsel’s opening statement. (Just make
sure that you have followed your court’s rules on the subject, and have a “plan B” if

the court decides not to allow your visual aids.)

Remember, the purpose of the opening statement is to explain what the evidence will
show, and a good explanation may include some of the evidence itself. Lawyers
generally are allowed to read from, or display, documents and other exhibits that they
expect to be admitted into evidence. Less is more in this situation, however counsel
should include only two or three of the most important exhibits, and not confuse or
overwhelm the jury with too many details. Use a pointer so the jury can follow as you
indicate what the exhibit reflects. To the extent that the evidence includes important
photographs, maps, and/or charts, use them. If your case hinges on a performance

review, a letter, or a contract provision, enlarge it and show it to the jurors.

Visual aids, which may summarize or analyze the evidence, such as charts, graphs, and
chronologies, also are tools that may enhance the opening statement, as they can help
jurors understand the eventual trial evidence. As long as the visual aids are not
misleading or argumentative, such as “Five reasons why the plaintiff should lose,” they

14
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should be acceptable for use during the opening statement in most courts. Counsel

should remember, however, to

show opposing counsel any visual aids in advance, and to obtain advance permission
for their use from the court.

Finally, exhibits that are not visual also may be used during the opening statement. In
the right types of cases, it might be advisable to use tape recordings, for example, if
they will later be offered into evidence. The key is to get the jurors interested in what
you have to say. Visual and other sensory aids will help keep jurors attentive,
interested, and informed.

(ix)  Plaintiff's Opening vs. Defendant's Opening

Delivering an opening statement on behalf of a plaintiff presents different challenges
than delivering an opening statement on behalf of a defendant. Plaintiff’s counsel
must determine whether to anticipate and respond to expected defenses. Defendant’s
counsel must decide whether to react to the plaintiff’s opening.

In the employment context, plaintiff’s counsel faces particular difficulty when it is
expected that the defendant will present an affirmative defense. Affirmative defenses
raise issues that go beyond the plaintiff’s own case. Accordingly, if you are plaintiff’s
counsel, you must decide whether to ignore the affirmative defense and lose the
opportunity to reply to it until later in the case, or respond to the defense in advance.
If you choose to address the affirmative defense in your opening, be sure to avoid
getting the jurors fixated on the negative aspects of your case. Reject the affirmative
defense quickly and for a solid reason. Be firm, unapologetic and straightforward. If
you seem overly concerned about the defense, it will suggest to the jurors that you
have a weak case.

Another tough question for plaintiff’s counsel is whether to address damages.
Generally, asking for specific damages in the opening statement is premature, and may
turn off the jury. Save it for closing, when the jury will be entirely convinced of the

defendant’s misconduct and ready to consider the financial consequences.

Defendant’s counsel faces different issues when delivering their opening statement,
caused by the advantage and disadvantage of going second. If you are defense counsel,
by the time you begin your opening statement, both you and the jury will have
listened to the opening by plaintiff’s counsel. The jury will be waiting for your take
on the dispute to which they have just been introduced. After all, the plaintiff’s

15



The Art of Oratory in Jurisprudence

opening statement is essentially an accusation, and the jury will be wondering if the
plaintiff’s allegations about your client are true. As defense counsel, you must respond
with a clear denial, as anything short of a denial will be seen as an admission of fault.
It is also important that you respond, to some extent, to the plaintiff’s version of the
evidence. Simply telling your independent version of the story is not sufficient, as
that will not help explain why the facts that support your version of the story are
superior. Instead, as you set forth the evidence in your opening statement, note on
occasion how the evidence contradicts the plaintiff’s theory of the case (without
crossing the line into argument). For instance, “Plaintiff’s counsel told you that Ms.
Clark did not have an adequate opportunity to improve her job performance. Butin
this case, you will see no less than five performance, reviews, over a period of five years,
in which Ms. Clark was specifically advised to pay closer attention to deadlines.”

Additionally, it is perfectly permissible to point out evidentiary gaps in the plaintiff’s
opening statement, and if appropriate to your case, you should do it. For example,
“Plaintiff’s counsel accused my client of sending her offensive emails every day for six
months. Where are those emails? In this trial, plaintiff will not have even one email to
show you.”

Finally, defense counsel must respond to comments concerning the credibility of
defense witnesses. Silence may be seen as a tacit admission. Use the opening to protect
and defend your witnesses, by introducing them to the jury with facts that
demonstrate their integrity, trustworthiness, and/or lack of bias.

(x) Omissions by the Other Side

Listen for what is missing from opposing counsel’s opening. Is there something
opposing counsel is afraid of? Is there a “bad fact” that opposing counsel intentionally
avoided discussing? Often, the silence may provide more clues about opposing
counsel’s plan for the case than what is actually discussed. Use the omissions to help
you strategize as the case proceeds.

(xi)  Discussing the Law

The judge will explain the legal questions for the jury’s consideration when the jury
instructions are given, usually at the close of the evidence or after counsel’s closing
arguments. Thus, the opening statement generally is not the time to tell the jury what
legal questions will be the subject of their deliberations. Sometimes, however, a lawyer
must reference legal questions in the opening statement to give the jury some context
for the subject of the trial. For instance, a lawyer may tell the jury they will be asked to
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decide what kind of conduct constitutes sexual harassment, or whether a company’s
response to a harassment complaint was sufficient. As long as the legal questions are
broadly framed, the judge likely will allow the lawyer some latitude.

(xif)  Exaggeration

The opening statement should be straightforward and direct. Avoid exaggerating or
misstating the facts, and don’t overdo the emotion. Ifalawyer relies on exaggeration
to appeal to the jury, he or she will certainly hear about “broken promises” in
opposing counsel’s closing arguments. Moreover, counsel should remember to be
sensitive to any issues which the jury may find uncomfortable, and should avoid
attacking witnesses too harshly as they are described. Jurors may react with sympathy
for the witnesses, and might hold it against the lawyer and, consequently, the lawyer’s
client.

Nonetheless, a lawyer should not be afraid to use exaggeration to his or her advantage.
Sometimes, for example, reading from the other party’s own pleadings is helpful if the
pleadings have exaggerated the facts, and the opposing party will never be able to
prove the statements they have made.

(xiii) Movement

Your opening statement may be more forceful and effective if you move about the
courtroom during your delivery (assuming the court’s rules do not restrict you to a
podium or table). Movement can be used to transition from one topic to another, or
to emphasize a particular point. For example, to highlight a change of subjects during
the opening, take a step or two to the side, and pause. This will signal to the jury that
one subject has ended and another is about to begin. The motion also will refocus the
jurors’ attention on you if their mind has temporarily wandered.

Deliberate movements also can attract the jury’s attention and emphasize an
important point. Should you want to stress a critical fact, take a few steps towards the
jurors. The faster and more purposeful your movements, the more emphasis is placed
on the point you are making. Use a transition sentence while moving toward the jury,
then come to a stop, and deliver the important point while standing still. The contrast
will emphasize the point.

Too much movement can be ineffective, however. Don’t move so much that the jury
notices your movement more than your words. Do not run, and do not hover over
the jurors. The invasion of their space may be seen as threatening, claustrophobic, and
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overbearing. Also, don’t pace. Pacing distracts the jury and deprives the lawyer of the
ability to use movement for emphasis.

(xiv) Do Not Read Your Opening

Do not read the opening statement. You must become comfortable talking directly to
the jurors, as there is little more uninspiring and dull than a lawyer who reads the
opening statement. While reading the opening may help you avoid forgetting any of
your points, and may ensure smoothly flowing sentences, an opening that is read is
essentially a waste of time, as the content undoubtedly will be overshadowed by the
poor delivery. Jurors want to see a lawyer’s concern and familiarity with the case.
Relying on a script conveys the opposite a lack of true belief in the case, and a lack of
familiarity with the events at issue. Notes in outline form are a different story,
however notes may be referred to in between pauses without dampening the effect.
Moreover, it may be helpful to write out the opening statement in full during the
preparation stage, and practice delivering it from the script, getting progressively less
and less reliant upon the written words. When the real moment comes, however, a
lawyer should put the script away. Don’t even bring it to the courtroom, as you may
be too tempted to use it.

Look at the jurors while making the opening statement, and show them you care
about your case, and what they think. Connect with all of the jurors don’t just focus
on a select few, no matter what reactions you are getting. Jurors will appreciate the
attention and interaction, and will be more receptive to your presentation. Do not
forget the importance of a friendly demeanor. Do your best to give the jurors a
favorable impression of you as a person, in addition

to you as a lawyer. Don’t be afraid to laugh at your own mistakes, if you misspeak or
fumble with your words for a moment. Jurors generally appreciate lawyers who are
humble, and do not take every single moment seriously. Moreover, jurors, like most
people, do not like hostility and anger. Lawyers who demean, insult, or bait the other
side are inviting the jury to dislike them, and to extend sympathy to the other side.
Acting courteously toward opposing counsel, witnesses, the judge, and courtroom
personnel is never a mistake.

(xv)  Bench Trials

Lawyers often agree to waive the opening statement in bench trials, but waiving the
opening generally is not a wise move. Just like jurors, a judge needs an overview of the
case before the evidence is presented, so that the evidence will have some context.
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Thus, unless the case has been assigned to the same judge for a long time, and you are
certain the judge (and the judge’s clerk) knows your case extremely well, do not waive
the opening just make it shorter and less dramatic. Also, feel free to address more law
during your opening in a bench trial. Clarify for the judge what legal questions will
govern the case, and what standards the judge will need to apply.

Concluding Your Opening Statement

A simple, smart way to conclude your opening is to tell the jury exactly what you
would like from them at the end of the case: “After you’ve heard all the evidence, we
will ask you to return your verdict for the plaintiff, Sally James.” Such an ending may
not be dramatic, but it gets your ultimate point across effectively. Or, consider ending
with an expression of thanks for the jurors’ time and attention. If you can do it
sincerely, a statement of gratitude may be the best way to curry jurors’ favor before
you embark upon the next stage of the trial.

Above all else, conclude confidently, and with an unambiguous message. Leave the
y g 8
jury with a clear understanding of your client’s position in the case, a basis for
believing your side, and an appreciation for their role in the rest of the trial.
gy PP

Opening statements introduce the Court to the parties’ competing theories of the
case. Opening statements generally are fairly short, and focused on the key facts each
party will present. They are told in chronological order, as much like a story as
possible. They help the Court understand the nature of the dispute, focus on the key

evidence, and place witnesses and exhibits in their proper context.
Our laws provide for opening statements both in criminal and civil cases as follows;
OPENING STATEMENTS IN CRIMINAL CASES BEFORE THE
MAGISTRATES’ COURT

Section 131(1) of the magistrates’ act cap 16 provides for opening and closing of the
case for prosecution and defense, the prosecutor and the accused person shall be
entitled to address the court at the commencement of their respective cases.

BEFORE THE HIGH COURT
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Section 71 of the trial on indictment act provides for the opening of the case for the
prosecution, where the assessors have been chosen the advocate for the prosecution
shall open the case against the accused person and shall call witnesses and adduce
evidence in support of the indictment.

Section 74(1) of the trial on indictment act provides that the accused person or his
or her advocate may the open his or her case stating the facts or law on which he or
she intends to rely, and making such comments as he or she thinks necessary on the
evidence of the prosecution, and the accused person may then give evidence on his or
her own behalf or make an unsworn statement and he or she or his or her advocate
may examine his or her witnesses, if any, and after their cross examination and

reexamination, if any , may sum up his or her case.

OPENING STATEMENTS IN CIVIL MATTERS UNDER ORDER 18 THE
CIVIL PROCEDURE RULES

Rule 2 is to the effect that on the day fixed for the hearing of the suit, or on any other
day to which the hearing is adjourned, the party having the right to begin shall state
his or her case and produce his or her evidence in support of the issues which he or she
is bound to prove.

Rule 3, the other party shall then state his or her case and produce his or her evidence
and may then address the court generally on the whole case.

An advocate needs to prepare to make an open statement for the following reasons.

It helps the advocate to formulate and be in position to present a clear picture of the

case;

e its major events, participants, instrumentalities, disputes and
contentions.

* It helps the advocate to plan an approach that will arouse the interest
of the Court in his or her case and general theory so that the Court
remains alert to the evidence. If the Court becomes bored (or worse,
if it becomes antagonistic), it may be inattentive while the advocate
presents his or her witnesses.

* Ithelps the advocate to plan an approach that will build rapport with
the court, addressing the court in a way that communicates the
advocate’s sincere belief in his or her cause.
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* For the defense, the opening statement presents the opportunity to
keep the court reminded that there will be or are two sides to the case
so that the Court does not make up its mind too soon.

It provides the first opportunity to package and present one’s case as
a cohesive whole.

* Inthis context, preparing one’s case as if one will be required to make
an opening statement helps the advocate in planning a strategy that
will direct the attention of the court to the nuances of the proposed
evidence in such a way as to make the usual piecemeal presentation of

testimony more understandable as it is received.

THE NATURE AND CONTENT OF AN OPENING STATEMENT

Proper opening statements are not arguments. Opening statements are supposed to
be limited to informing the court of the facts the advocate intends to prove. It is not
an opportunity to tell the Court that you have the evidence on your side, but to show
/ demonstrate it.

The purpose of an opening statement is to inform the court in a general way of the
nature of one’s case so that it will be better prepared to understand the evidence. The
advocate is supposed to limit himself or herself to a discussion of the anticipated
evidence and what the main issues are.

The advocate may not argue about how to resolve conflicts in the evidence, nor
discuss how to apply the law to the facts, nor attempt to arouse the emotions of the

court.

To avoid turning into a witness when giving this evidence, phrases “The evidence will
show”, “We shall call Mr. Mukasa who will testify that ......... ” or such similar phrases
in the future tense may be adopted by an Advocate when introducing facts that will
be testified on by an advocate when introducing facts that will be tested on by

witnesses.

THE PROHIBITION AGAINST ARGUMENT

The most basic rule of opening statements is that “argument” is prohibited. There are

two tests;
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(I) whenever an advocate makes a statement, which is of nature that a witness could
take the stand and make the same statement, it is not argument. However, if the rules
of evidence would prevent such testimony, or if no such witness exists, the remarks
are argumentative.

(ii) If it is something the advocate intends to prove, it is not argument. If, however the
advocate makes a statement that is not susceptible of proof;, it is argument. As long as
opening remarks will assist the court in understanding the evidence, they are
permissible.

However, when they turn distinctly partisan asking the court to resolve disputes,
make inferences, or interpret facts favorably to the speaker, the remarks are
argumentative.

For example, an advocate cannot refer to his or her witnesses as “good and truthful”,
discuss how the evidence will satisfy a legal standard, make negative judgements about
the adversary or refer to the other party in scurrilous terms.

THE PROHIBITION AGAINST EXAGGERATION AND MISSTATEMENTS

The advocate is expected to make a full and fair statement of the party’s case and the
facts the party intends to prove. The most basic rule is that an advocate may not
misstate or exaggerate one’s evidence. The advocate cannot promise evidence he or

she cannot deliver.

An advocate should not use colorful labels that characterize facts in a way distinctly
favorable to one’s side. For example, the prosecutor cannot characterize a crime as a
“rampage of terror” or “unspeakable evil’.

LIMITED OR NO DISCUSSION OF THE LAW

It may contain a brief statement of the main legal issues on which the case depends,
but not a detailed discussion of the law. One should not go further and argue how the
law is supposed to be interpreted. In the same vein, pleadings may be referred to only
if doing so will explain the procedural posture of the case, clarify the factual
contentions, or help identify which issues are contested and which have been
admitted.

DISCUSSION OF THE FACTS
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Opening statements are supposed to be limited to summaries of the basic facts one
intends to prove. Three rules follow from this:

i. one may not misstate, overstate or exaggerate the evidence.

The most common mistake in an opening statement is overstatement: An advocate
can make no greater mistake in an opening statement than deliberately or carelessly to
overstate his or her case.

The deliberate inclusion of matters which cannot be established by admissible

evidence.

Overstatement takes several common forms: discussing the opponent’s case,
discussing evidence of doubtful admissibility and discussing the testimony of
uncertain witnesses, where one doubts about exactly what a witness will say, or even

if the witness will show up atall.
ii. one may not refer to inadmissible evidence, and

iii. one may not discuss evidence one expects the opponent to
introduce that will not be part of one’s own case.

An advocate may not refer in an opening statement to evidence that would be

inadmissible at trial.

An advocate may refer to any evidence that he or she has reason to believe is admissible
and intends to offer.

An advocate may not anticipate the opponent’s defenses nor talk about the facts the
opponent intends to prove and how he or she will rebut them, except if the party
represented plans to offer the evidence.

This is because in that situation, one lacks a goodfaith basis that the statements will
be supported by testimony, since one has no control over whether the opponent will

call a particular witness or elicit testimony on a particular defense.
Exhibits;

An advocate may be permitted to use exhibits during opening statement. Exhibits that
the advocate reasonably believes will be introduced during the trial logically are
evidence just like witness testimony, and should be allowed to be disclosed them to
the court.
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Exhibits that will be offered during trial, such as weapons, autopsy photographs, and
bloody clothing may be permitted at court’s discretion.

OTHER OBJECTIONABLE CONTENT OF AN OPENING STATEMENT

Making emotional appeals for sympathy for one’s own client, or antipathy toward the
adverse party.

Although an advocate can discuss facts that have emotional content, such as the

extent of a plaintiff’s injuries, one cannot go outside the relevant evidence.

For example, a plaintiff’s advocate in a personal injury case may discuss how the
plaintiff has suffered because there is a claim for compensation for pain and suffering.

The advocate though may not discuss how hard it has been on the plaintiff’s family
Appealing to racial, ethnic or other cultural prejudices.

This is usually done by linking one of the parties to a disfavored group, e.g., suggesting
that the accused is a member of a street gang.

Discussing wealth, poverty, insurance, or anything else connected to a party’s ability
to pay damages, e.g., that the defendant was not a large corporation, but a small family
owned business. Personal attacks

on the opposing advocate, e.g., that defense counsel would try to confuse the Court.
Referring to other similar cases or one’s own experience, e.g., informing the court that
the defendant had previously lost a similar negligence case.

STRUCTURE OF OPENING STATEMENTS
Introductory remarks

An advocate usually begins an opening statement by introducing himself/ herself and
the client(s), and conveying the purpose of the opening statement.

One will frequently use an analogy to explain what an opening statement is, such as,
“an opening statement is like the cover of a jigsaw puzzle box that previews what the

tinished puzzle will look like.”
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They also commonly include the disclaimer that what is said in opening statement is
not evidence.

PRESENT THE CASE THEME

A good presentation of an opening statement needs a central theme. Themes can be
found in the elements of your case or in the characteristics of your client that arouse
natural sympathy or coincide with universally admired principles.

Themes should be positive, reflecting the strengths of one’s case. In general, one
should stay away from “negative” themes which focus on a weakness in the adversary’s
case.

Negative themes may seem petty. For example, if one represents an accused in a
criminal case where the victim’s identification is shaky and the police did a poor
investigation, one may be tempted to focus on the weaknesses of the State’s case with

the theme “the blind leading the
blind.”

However, if the accused has a plausible alibi, one is probably better off with a less

clever, but more positive theme, such as “You can’t be in two places at once.”

A SUMMARY OF THE CASE TOLD AS A STORY/THEORY OF THE CASE

The body of the opening statement is the client’s version of the story of what
happened. Itis a narrative of the facts from the client’s point of view. One should bear
in mind that this is an introduction. It must be simple rather than complicated, and
focus on the important facts rather than the peripheral details.

One must bear in mind also that one is recreating an event that happened a number
of months or years ago. The focus is on the past event; who did what to whom, what
were their reasons, and what was the consequence. The focus is not on the trial to
come. It does not matter how one will prove the facts, but focus on the facts
themselves.

A straightforward, chronological order is the safest, easiest, and most natural way to
tell a story. A chronology is not just a recitation of facts. The advocate’s main task is
to paint a vivid mental picture of what happened.
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The words one uses and images one creates should be chosen not only for their
technical accuracy, but also for the effect they will have on the mind of the Court.

If the advocate can create effective images that the Court will understand and
remember; they will bring the story to life. This is especially important for conveying
an accurate picture of emotions, pain, or a complex series of events difficult to
describe in simple words.

Remarks that summarize the nature of the case, state the advocate’s theme of the case,
and arouse the interest of the Court.

“On 12th July, 2015, Jobn Mugabi walked into Bukasa New Health Clinic
through the front door to have a minor operation to remove a growth on bis
arm. One week later, 19th July, be was carried out of the back door, dead.

What happened in that short week to turn a routine operation into a life
and death struggle, and why it never should have bappened, is what this case
is all about.”

INTRODUCTION OF ACTORS, PLACES AND INSTRUMENTALITIES

The advocate should then introduce his or her client and other important witnesses
and set the scene. By giving this background information first, the advocate does not
have to interrupt the summary of events to explain who certain people are or to
describe a location or instrumentality. The advocate should devote considerable

thought to what he or she will say

about his or her client that personalizes and humanizes him or her, and makes the

court sympathetic toward the client at this stage.

The purpose of opening statement is to describe the incident, not to describe the
upcoming trial. Therefore, the advocate should introduce the Court to the people
who actually played out the crime or other event, not the witnesses who will later
describe it.

In doing so, the advocate should bear in mind that the role they played is important
to the Court’s understanding of who they are.

Compare the following two examples:
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1. Another important witness will be Mukasa Kalema. Mr. Kalema is married,
lives here in Nakawa, and works at the National Water and Sewerage
Corporation Oftfice in Bugolobi. He will describe what happened at the scene
of the accident.

2. Another important person is Mukasa Kalema. Mr. Kalema was driving the
National Water and Sewerage Corporation Pickup truck which was smashed
it the back by Kagoro’s truck.

The first tells the Court nothing that is important about the case; the second
introduces the Court to one of the critical people involved, the man who caused the
wreck. The Court also will be better able to understand the events if they know the
goals and motives of the participants, and any obvious factors affecting credibility.
The advocate should add any of this additional information only if he or she can do
so briefly. For example;

“Another important person is Mukasa Kalema. Mr. Kalema was driving the
National Water and Sewerage Corporation Pickup truck, trying to reach
quickly at the Jinja Road Roundabout, where a broken bheavyduty water
pipe bad caused a serious traffic jam, when his car was smashed by Kagoro’s
truck.”

The advocate should familiarize the court with the important locations, times, and
instrumentalities involved. The same kinds of considerations apply. One’s goal should

be not just to mention them, but to make them real to the Court.

Locations can be pictured from the perspective of the client or eyewitness;
instrumentalities and machines can be made to appear as complicated devices,
difficult to control, or as simple extensions of the will of the operator; and times can
be related in terms of memorable events such as holidays or mealtimes.

“Let me set the scene for you: It is 7:45 on Monday morning. People are
driving from home to their offices. Mukasa Kalema gets into this Pickup
truck [holding up a photo] and drives to the Jinja Road Roundabout
[displaying diagram of the scene]. This is where the accident bappened.”

IDENTIFICATION OF THE DISPUTES
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It is helpful to describe the main factual disputes between the parties in an opening
statement. It is usually acceptable to mention the points of contention in order to help
the Court focus on the real disputes, but not to start arguing about how they should
be resolved.

For example;

We are claiming that Kagoro’s injuries were caused by the defendant. We will offer
evidence to show that the defendant was did not check his rear mirror before joining
the road when he colluded with Kagoro’s boda boda seriously injuring him and
sending him to the hospital.

In the pleadings filed before trial, the defendant asserted that he was driving safely and
is therefore not responsible for Kagoro’s injuries. Thus, you will have to decide one
central question — was the defendant driving carelessly? That’s the issue we will be
focusing on.

ADDRESS THE WEAKNESSES

Every case taken to trial will have some inherent weaknesses; gaps in the evidence,
witnesses who lack credibility, the absence of corroboration on an important issue,

unavailable witnesses, and so forth.

Trial practitioners unanimously agree that weaknesses one’s case

should be disclosed in the opening statement. By bringing them out oneself in as
positive a manner as possible, one takes some of the sting out of them, appears honest,
and lessens the negative impact when the opponent points them out.

This does not mean one should tell the Court about every piece of conflicting
evidence, every possible line of impeachment, or anticipate disputes the adversary may
raise. These are not weaknesses in one’s own case. Rather, one must bring out and
explain away key weaknesses that will emerge from one’s own presentation of evidence
or that inhere in one’s theory of the case, regardless of what the opponent does.

For example, suppose that your client is accused of being at fault in an accident, and
had just left a restaurant where he had consumed a couple of beers. This is a major
problem that you must deal with but not overemphasize.
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One could say;
“Ar 9:00 pm, Kagoro left Kati Kati, and got into his car to head home. The car was

in good condition, and Kagoro was alert and not tired. He had drunk two beers with his
dinner, but was still in_full control of his faculties. He would not have driven if he had
been feeling any effects from the beer. Kagoro won't even drive with a cell phone on”

CONCLUSION AND REQUEST FOR A DECISION

The conclusion should summarize the theme of one’s case and ask the Court for a
specific decision, but it cannot be argumentative. This is a difficult line to draw. It is
usually permissible to suggest that the evidence adds up to a favorable verdict, as long
as this is done simply and not at great length.

29



The Art of Oratory in Jurisprudence

¢C

““We love to hear stories. We don’t need another

lecture. Just ask your kids... »

Isaac Christopher Lubogo
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Ethics of Telling a Client’s Story;

A Final word on telling a persuasive story is in the words of the Honorable Sir
Malcom Hilbery in his book Duty and Art in Advocacy.

In the majority of cases, however, it is not in the seclusion of chambers that a man
hopes to pass, or does pass his professional life. Rather, it is in the practice of advocacy
in open Court.

Here it is that he will find himself daily and hourly called upon to be obedient to the
code. Here he must perform his twofold duty, on the one hand his duty to his Client,
and on the other his overriding duty to the court.

For the Client, he must present the Client’s story as attractively as it can be put. But
itis the Client’s case, not something of his own invention, which he must present. His
duty is to make the best of the material with which he is provided.

The facts will be put before him in his instruction, and in the proofs of the witnesses.
If he may inadvertently by design suggest to the witnesses what their evidence ought
to be if the cause is to be won. The result may be that the Court is deceived and an

injustice is done.

THE ART OF PERSUASION

PERSUASION

Conceptual definition. The concept of persuasion is also significant to this study
though not a variable. There are several ways of defining persuasion available. For
example, one could approach the matter from a general stance. To persuade is defined

» <

as follows” ‘to cause to do something, especially by reasoning, urging; to convince’
(Agnes, 1996). However, communication scholars have taken a more socialistic
approach to defining persuasion, defining it as” intentional influence that is more

voluntary than coerced” (Griffin, 2000)

Public speaking experts also classify persuasion uniquely. Persuasion is defined by
rhetoricians as a ‘speech designed to influence, convince, motivate, sell, or stimulate
action’ (Sprague & Stuart, 2000). As the main focus of this study is the significance of
persuasion evidenced by speech formation, its definition will center on the role of
speech structure. Therefore, for the purposes of this study, persuasion will be
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defined as the influence of speech design on the behavior or attitude change
of the audience.

In an ethnographic study done in Philadelphia, Pennsylvania, Bettyruth Walter
(1988) found that lawyers’ most common answer to the question ‘what is the main
thing you are trying to do during summation?’ was ‘to persuade’ (p. 21). In Modern
Trial Advocacy, Steven Lubel (1993) stresses the importance of the closing argument
in a trial: ‘final argument is the moment for pure advocacy” (p. 385)

While persuasion is the objective of the closing argument, different advocates
approach the obstacle of persuasion in various ways, and, accordingly, there are many
persuasive strategies available both for general public speaking occasions and for trail
law. Many courses in the field of both Communication and Law present to their

students prescribed strategies to use when composing persuasive speeches.

Acknowledging the significance of persuasion in the practice of trial law, some
professors of law recommend to their students that they further pursue knowledge of
and practice in persuasion outside of the curriculum of law classes. Thus, there are
public speaking, rhetoric, and even acting classes across the country with a high
enrollment of law student (G. Hench, personal communication leave something to

be desired

Simon (1970) investigated the correlation between reasonable doubts, believed
probability that the accused had committed a criminal act, and verdict outcome. Sealy
and Cornish (1973) found that jurors returned as many guilty verdicts when they
found that it was ‘more likely than not” that a defendant was guilty as they did when
they were ‘sure and certain’ of his guilt (p. 209). Two studies, one by Eagly (1974) and
the other by Calder, Inkso, and Yandell (1974) examined the effect of the number of
arguments presented in the summation, and concluded that too many arguments lead
to juror confusion and disorientation.

Spangenberg (as cited in Rieke & Stutman, 1990) studied the way in which a closing
argument designed to agree with and enhance the story already in the minds of jurors
relates to the verdict outcome. Sheppard and Rieke (as cited in Rieke & Stutman,
1990) analyzed the transcript of closing arguments in a “typical civil case’ to determine
the type of argument used what the law is, jurors’ obligations to adhere to the law,
etc. (p.214). Rieke (as cited in Rieke & Stutman, 1990) examined the impact of varied
closing arguments both sides arguing, only one side arguing, or neither side arguing
one verdict outcome.

32



Isaac Christopher Lubogo.

However, no study has been found to examine the structure or organizational pattern
of the closing argument neither as it relates to verdict outcome nor in any other
fashion. Acknowledging this, Rieke and Stutman (1990) remark on the research gap
in this area, stating that little research has been done to find what persuasive structure
may be most effective. Therefore, this study concerned with the use of such persuasive
strategies by criminal trial lawyers during the closing argument.

CLOSING ARGUMENT

Each of the six parts of a jury trial vior dire (jury questioning and selection), opening
statements as presented by opposing counsel, evidence as introduced by witnesses,
closing arguments as spoken by opposing counsel, the charge to the jury by the judge,
and the verdict rendered by the jury following deliberation are crucial to the trial as a
whole (Walter, 1988). This is inherently evident in the reality of the trial process if one

of the stages were unnecessary or superfluous, it would have been eliminated

Still, there is much debate mas to the precise significance of individual parts,
specifically the closing argument. Ball (1997) makes the argument that, because they
think they have already made their decisions, jurors barely listen to closing arguments.
Another assertion is that oral argument is not the deciding factor in every case, or even
in a majority of cases (Fontham, Vitiello, & Miller, 2002). Smith (1982) furthers this
contention claiming that, contrary to popular myth, lawsuits are not won as a result

of summation, although on rare occasions they may be lost because of it.

Concurrently, however, some proponents praise the impact of the closing argument.
“An advocate can be confronted with few more formidable tasks than to select his
closing arguments’ stated Robert H. Jackson, chief counsel for the United States at
the Nuremburg Trial in 1946 (as quoted in Lief, Caldwell, & Bycel, 1998, p.11).
Busch (1950) claimed that one could not overestimate the value of the closing
argument as an instrument of persuasion. Stryker (1954) purported that the
summation is the high point in the art of advocacy. Tarter Hilgendorf (1986) asserted
that jurors believe the closing argument to be more important than the opening
statement in a trial. Walter (1988) contended that the significance of closing is
twofold they are the chronological culmination of a jury trial and the advocate’s final
opportunity to communicate directly with the jury. Gibson (1991) also maintained
that the closing argument is especially important by virtue of its location in the trial
process. Lief (1998) concluded the following: “The closing argument is the lawyer’s
final opportunity to give perspective, meaning, and context to the evidence
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introduced throughouta trial. Itis the last chance for the lawyer to convince (the jury)
why his version of the ‘truth’ is correct’ (p.11). A study that asked what factors most
affect deliberation and verdict outcome found that ‘jurors ranked the closing
statement second only to the questioning of witnesses’ (Malton, Davis, Catchings,
Derr, & Waldron as cited in Rieke & Stutman, 1990. P 202)

However, after acknowledging that ‘efforts to measure [ the closing argument’s]
impact are inconclusive’ (Fontham et al., 2002, p. 154), the conclusion one might
make regarding its significance could easily follow suit to the following claim: “Law
suits are not usually won or lost during any one phase of the trial * (Smith, 1982, p.
111). The closing argument is just as significant as is every other phase of a jury trial.

PERSUASIVE STRATEGIES

Conceptual definition. A persuasive strategy is a pattern of speech organization
used to maximize communication effectiveness. For the purposes of this study,
persuasive strategies also referred to as persuasive formats, formulas, methods,
patterns, or techniques include those listed below.

*  Monroe’s Motivated Sequence outlines the following five sequential steps;
attention, need, satisfaction, visualization, and need.

. Chronology pattern arranges main points based on time sequence.
*  Issues Format divides argument into a series of speciﬁc, factual issues.
*  Elements Format revolves argument around specific claims and elements.

*  Turning points format focusses the argument on issues likely to be of most

importance to the jury.

*  Causal pattern illustrate the relationship between an occurrence and either is

causes or effects.

*  Reflective though pattern outlines the following five sequential steps;
locating and defining the problem, describing and limiting the problem,
suggesting possible solutions, evaluation that solutions, and adopting the
preferred solution.

*  Combinations patterns include the use of two or more of the above defined
patterns
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*  Unidentified patterns include any speech pattern not defined above.

Operational definition. The concept was measured by a content analysis of the sample

texts. The samples were codes into the nine categories of persuasive strategies defined

above. For example, take the following outline of the closing argument of Edward
Prindeville, Plaintiff’s Attorney for the Black Sox Trial.

1. Introduction

2. Review of events leading up to the World Series

a.

b.
c.

d.

Before the World Series, Eddie Cicotte told Bill Burns that if the White
Sox won the pennant there was something he would let him in on.

Cicotte the told of the ten thousand dollars he had under his pillow
The gamblers met on the morning of Game One of the World Series

Joe Jackson then received five thousand dollars after the fourth game.

3. Conclusion

a.

Defendants are guilty of conspiracy and conning the American people
based on the sequential order of the evidence presented, this closing

argument is an example of the chronology pattern of speech.

This concept was measured by the following item in the code sheet:

Persuasive Strategy Used:

1.

2.

Monroe’s Motivated Sequence
Chronology pattern

Issues format

Elements format

Turning points format

Causal pattern

Reflective though pattern
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8. Combination
9. Unidentified

The study of the technique of persuasive has roots that go back as far in history as the
days of Aristotle, the great orator and rhetorician. The implications of successful
implementations of persuasion can be found in the examination of many field of
knowledge or inquiry. For the purpose of this study, an aggregation of persuasive skills
taught in the fields of Communication, Public Speaking, and those presented to
students of Law is of interest.

In the Speaker’s Handbook (Sprague & Stuart, 2000), commonly used in
communication courses focusing on public speaking, specific focus is on three areas
of significance; research, reasoning, and persuasive strategies. As stated by the authors,
a preliminary guideline for any persuasive speech follows: “inquiry is a prerequisite to
advocacy’ (Sprague & Stuart, P. 263). Illustrating the significance of the crucial first
step any hopeful persuader must take thorough and accurate research of and
familiarity with the problem or situation at hand, the quote above also implies an
aspect of the persuasive process not considered by many.

Inquiry, or to inquire, means more than merely reading what is available on the topic
and reporting that information to an audience. To inquire is to probe, to examine,
and to analyze (Agnes, 1996). To find what information is available, to think about it
on the contrast of what you know about the situation, and either to make a logical
conclusion about the information you have available or to conclude that more
research is needed.

Many sources included in this literature review stress the significance of research in
the process of persuasion. Not only do trial lawyers, or those providing persuasive
guidelines to lawyers, encourage strict research practices prior to attempted
persuasion, hey also strongly focus on the relationship of clear, logical reasoning and
successful advocacy. Reasoning is arguably the most crucial habit of one who’s
attempting to persuade are captivated and persuaded by the speaker, for “reasoning
links evidence to claim” (Sprague & Stuart, 2000, P. 172)

While all three of the aforementioned steps are crucial for success in trial law, only one
is the current focus persuasive strategies. After emphasizing the need to ‘base your
persuasive efforts on sound analysis” (Sprague & Stuart, 2000, p. 265) and “identify
each point in your preliminary speech outline where reasoning is needed to provide
an essential link’ (Sprague & Stuart, P. 170). The speaker’s handbook outlines several
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methods of persuasive speech design including chronology pattern, cause effect
pattern, topical pattern, and Monroe’s Motivated Sequence.

The manner by which the persuasive strategies include were selected is significant to
the outcome of the study. After an exhaustive review of relevant literature public
speaking instruction from the fields of communication and law those included were
the most frequently described. The author of this study left open the possibility that
there might be a strategy used that was not most frequently described in the speech
instruction literature with the unidentified category. Those methods, along with
others, are discussed below.

MONROE’S MOTIVATED SEQUENCE

The motivated sequence, developed by Alan Monro, is one of the most widely used
formulas for persuasive speech (McCroskey, 1968; Ehninger, Monroe, & Gronbeck,
1978; Sprague & Stuart, 2000; Waicukauski, Sandler, & Epps, 2001). This
psychologically based format echoes and anticipates the mental stages through which
listener’s progress as they hear a speech. In regards to this, Monroe (1978) claims the
following: “By following the normal processes of human thinking it motivates an
audience to respond affirmatively to the speaker’s purpose” (as quoted in Ehninger et
al., 1978, p. 143).

The first step of the formula is the attention step, as the speaker must first motivate
the audience to listen to the speech (Ehninger et al., 1978). Monroe suggests that
merely gaining the audience’s attention is not sufficient. The speaker must gain
favorable attention and must direct that attention towards the major ideas or points
of the speech. Several ways to accomplish this include rhetorical questioning, making
a startling stamen, beginning with a famous, relevant quotation, or sharing a
humorous anecdote or illustration. The speaker must remember that this step must

lead naturally and logically into the remainder of the speech.

The second step is the need step, where auditors must become aware of a compelling,
personalized problem (Ehninger et al., 1978). There are several elements that should
be included. A statement or description of the need or problem should be clear and
concise, enabling the listener to know exactly the problem to be addressed. The
speaker should also include one or more detailed evidences to illustrate the need. This
could include examples, statistical data, testimony, or any other form of support that
shows the extent of the need.
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Satisfaction is the third step of the sequence (Ehninger et al., 1978). In this phase, the
course of action advocated must be shown to alleviate the problem. The
recommended stratifies to achieve this include the speaker stating the attitude, belief,
or action intended to be adopted by the audience. This should be explained
thoroughly to insure that the proposal is understood. The advocate should also show
how the belief or action logically meets, or satisfies, the problem pointed out in the
need step. Examples showing that the proposal has worked effectively or that the
belief has been proven correct before, such as in past cases, are very effective here.

Visualization is the fourth step (Ehninger et al., 1978). The function of the
visualization step is to intensify the audience’s desire or perceived need to agree with
the speaker to motivate them to believe, feel, or act accordingly. Also, psychologically,
it is important that the audience have a vivid picture of the benefits of agreeing with
the speaker, or the evils of alternatives. The three variations of this step purported by
Monroe follow: projecting a positive picture; projecting a negative picture; or

projecting a negative than positive picture, allowing for a contrast of the alternatives.

Finally, action is the fifth step of the Motivated Sequence (Ehninger etal., 1978). The
speech should end with an overt call for the listeners to act in agreement with the
speaker’s pleas. Its purpose is to encourage listener determination to retain the belief
being advocated and/ or to urge the audience to take the definite action proposed.
Typical strategies of achieving this include a blatant challenge or appeal, a summary
of the speech, or a statement of inducement.

CHRONOLOGY PATTERN.

An approach used often in both persuasive and non persuasive speeches is to order
the main points of the speech chronologically or based on a time sequence
(McCroskey, 1968; Ehninger et al 1978; Lubet, 1993; Sprague & Stuart, 2000;
Waicukauski et al., 2001; Fontham et al., 2002). In this method the advocate would
address the significant issues at hand in the order in which the underlying events
occurred. This strategy is particularly useful when it is important for the audience to
perceive time relationships between issues or materials in the message. While historical
development is the most common application of this pattern, and perhaps the most
logical for the closing argument, alternatives include a past present future
arrangement or a step by step description.
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TOPICAL PATTERN.

While the speaker’s Handbook (Sprague & Stuart, 2000) claims that this is the most
frequently used speech pattern, the authors also admit that it is the most difficult in
that ¢ you cannot rely on a predetermined structure, but rather must understand the
range and limitations of the subject itself in order to select an effective pattern”
(p.100).

Arguing that ‘seemingly natural’ methods of organization, such as chronology, do not
present the evidence in its most persuasive form, Lubet (1993) advises the reader that
topical organization “allows counsel to determine the best way to address the issues in
the case’ (p. 410). There are several different varieties of this pattern, including
building the argument around issues, elements, and turning points (McCroskey,
1968; Levine, 1989; Lubet, 1993; Bailey, 1994; Sprague & Stuart, 2000; Fontham,
2002) The issues format divides the case into a series of discrete and specific factual or
legal issues. Building an argument around large issues, claims Lubet (1993), provides
little help due to breadth, whereas the focus on narrow, concrete issues proves to be
useful. While agreeing that the body of the closing argument should be structured in
the issues format. F. Lee Bailey (1994) suggests a technique to further express the
significance of this phase of the trial. Recognized especially for his work in high profile
cases such as Dr. Sam Sheppard, Patty Hearst, the Boston Strangler, and the O.].

Simpson trial, Bailey recommends beginning the closing argument by reminding the
jury that this is his last opportunity to speak on behalf of his client, who is unable to
speak for himself (p.171) Levine (1989) asserts a formula of persuasion similar to this
approach. His version, dubbed marshaling the evidence, entails dealing with each
issue separately, reviewing the evidence from witnesses and exhibits dealing with that
particular issue, then proceeding to the next issue. He offers this structures in place of
chronology, also claiming more effective persuasion as his motive.

Tanford (1993) conveys a slightly different approach to persuasion, also summarized
by Gibson (1992). Tanford’s method, consisting of six steps prescribed for a
successful closing argument, provides the advocated with a precise formula to use
when composing an argument around issues. His method follows;

e Introduction
® Brief summary of case

e Identify issues (prioritize)
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e Resolution of issues
e Conclusion (Tanford, P. 392)

The elements approach is similar in nature. However, rather than a focus on specific
issues of the case, the concentration revolves around elements and / or claims
presented throughout the case. Not to be confused with the issues category, the
elements umbrella covers those aspects of utmost significance to the case that are
perhaps not submitted as evidence or are not issues from the actual incident leading
to the case. This method is most appropriately used when advocates need only to
challenge a single element in order to win (Lubet, 1993).

Lubet’s (1993) major focus in this area, however, is on the turning points
organization. Modern cognitive theory, claims Lubet, “tells us that jurors are likely to
regard the information in a case as a series of turning points or problems’ (Lubet, p.
412). Not necessarily taking into consideration the accuracy of every fact presented in
a case, jury members, and people in general, tend to focus on a limited of important
issues. Therefore, this formula tells the advocate to focus the closing argument on
what will most likely be the pivotal issues for the members of the jury and explain
them in a way that that” comports with the Jurors’ life experience and sense of reality”
(Lubet, P.412)

CAUSAL (CAUSEEFFECT) PATTERN.

This pattern is commonly used to show that events that occur in sequence are in fact
causally related (McCroskey, 1968; Sprague & Stuart, 2000); Waicukauski et al.,
2001). This structure is best suited for a speech in which the goal is to achieve either
understanding or agreement about the specific relationship between an occurrence
and either its roots (cause) or its consequences (effects). The logic employed in this
strategy can flow cause to effects or from effect to cause, depending on the nature of
the arguments at hand.

REFLECTIVE THOUGHT PATTERN

This pseudo informative pattern is similar to the problem solution strategy described
above and suggests to the audience that it is being informed, arather than persuaded,
by the speaker (McCroskey, 1968; Waicukauski et al., 2001). That is, the speaker
begins the speech not as an overt advocate, but assumes the posture of one who is
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merely informing the listener and objectively guiding the audience through a
reflective thinking process.

Development by philosopher John Dewey (as cited in McCroskey, 1968), this strategy
has five steps; locating and defining the problem, describing and limiting the problem,
suggesting possible solutions, evaluating the solutions, and adopting the preferred
solution. The effectiveness, supporters of this method claim, lies in the fact that,
although the speaker knows the conclusion he will make throughout the speech, the
audience is led along the thought path of the argument to the final point. By the time
the communicator reaches the conclusion to which he’s been building. He has the
audience prepared to accept the solution he wants them to accept (McCroskey, 1968;
Waicukauski, 2001).

OTHER PERSUASIVE PATTERNS

Levine (1989) also mentions a technique where the judge’s charge to the jury, which
typically follows the closing arguments, is the foundation for the argument, stating
that a competent lawyer will know what the charge will be. That is, if the judge were
to charge the jury with the decision of whether the defendant is guilty of breaking and
entering, the defense counsel would claim in the closing argument that the
prosecution had not proved beyond a reasonable doubt that the defendant is guilty.
Levine claims there are several advantages of this method. First, if the argument is
organized around the same questions the judge presents to the jury, the jury will more
readily think of the advocate’s answers as answers to the judge’s questions. A further
advantage of this technique is the credibility projected onto the advocate by the jury
for being on the same wavelength as the judge.

Fontham et al. (2002) assert that a combination of chronological order and the issues
format both described above is a successtul method. The authors further contend
that, when addressing the issues, the advocate should use onestep logic the distance
between the general point and the supporting ground being a single logical step
(Fontham etal., p.164)

As is illustrated by the above review of literature, there are any persuasive formulas
available to the advocate. The aim of this study was not to determine whether the
lawyer can name and describe the strategy being utilized nor to determine where or
how the lawyer learned the formula. Of utmost concern here was the actual use of said
strategies by practicing trial lawyers as evidenced by the transcripts of closing
arguments and the operational effectiveness of the strategies employed.
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CLOSING ARGUMENT

While the closing argument was not a variable concept in this study, its precise
meaning is crucial. There are six segments of the trial process voir dire or jury selection,
opening statements presented by opposing counsel, evidence as introduced by
witnesses, closing arguments presented by opposing counsel, the charge to the jury,
and the Verdict rendered by the jury. The closing argument is the culmination of a
jury trial, therefore taking place after all the evidence has been presented, and thus is
the advocate’s final opportunity in a trial for communication, more specifically for
persuasion, with the jury. In the typical two party suit, the summation phase of the
case is divided into three sections;

e The prosecution gives the first argument;

e The defendant gives the second argument;

e The prosecution then gives the final argumenttypically a rebuttal of the
defendant’s closing argument (Busch, 1950).

For the purpose of this study, closing argument included the first two sections of the
summation phase, as they are both composed and structured independently of other
arguments. The third section, as indicated above, is typically a rebuttal to the
defendant’s argument and therefore not as likely to have a format as well developed or

planned.
OPPOSING COUNSEL

Conceptual definition.

The opposing counsel refers to the plaintiff’s attorney and the defendant’s attorney.
The plaintiff’s attorney is the advocate representing the party that initiated the case,
or the offensive advocate. The defendant’s attorney is the advocate representing the
party against whom the case was brought, or the defensive advocate.

Operational definition.

Based on information from the trial specific descriptions given with the identification
of each case, this concept was measured by the following item in the code sheet;

Opposing counsel:

i) Plaintiff’s Attorney
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ii) Defendant’s Attorney

VERDICT OUTCOME
Conceptual definition.

Verdict outcome is typically thought of as either guilty or not guilty, conviction or
acquittal. For the purpose of this study, in order more accurately to assess verdict
outcome as it relates to opposing counsel, verdict outcome is defined as either being
favorable or unfavorable. If the prosecution is aiming to convict the defendant and
the verdict is guilty, the outcome would be considered favorable for the prosecutor
and unfavorable for the defense attorney. Likewise, if the outcome in the same case is
not guilty, it would be unfavorable for the prosecutor and favorable for the defense
attorney.

Operational Definition.

This concept was assessed based on the predetermined results of each specific case as
the verdicts have already been decided. This information was found in the case
descriptions accompanying each closing argument and was coded accordingly. Thus,
this concept was measured by the following item in the code sheet.

Verdict outcome:
1. Favorable

2. Unfavorable

USING THE TOOLS OF PERSUASION

How we persuade is how we deliver and tell our story to the judge. Cicero, a great
attorney from ancient Rome, set forth “Six Maxims of Persuasion” that can be used
and incorporated into any opening to effectively communicate and persuade the

court:

(a) Understand that what reaches the mind moves the heart. Passion, as well as
reason, must be used.

(b) Understand motives to understand human behaviour. The defendant’s
conduct is an essential part of persuasion and should come first.
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(c) Move from the particulars of the case to universal truths. Social importance
of taking action is an important element in the story.

(d) Draw the audience into the story. Tell the story in the present tense as if the
judge was watching the events unfold in front of them, rather than hearing a
narrative of something that happened in the past.

(e) Expose the flaws in the opponent’s position.
(f) Communicate your passion and logic in words the judge will understand.

The content of the presentation and the manner in which it is made is important.
Social scientists have studied the impact of messages related to the three primary
channels of delivery: verbal (words), vocal (how the message is delivered), and

nonverbal (facial expressions, eye movement, body positions).

What is said the words account for only 10% of the impact. Our voice message,
inflection and resonance, account for 40%, but by far the most important aspect of
the message is nonverbal, which delivers 50% of the impact.

You have to use all three means of delivery if you are going to persuade in your
opening.

Consider the following techniques to enhance the power of persuasion in your
opening.

Present tense. Consider when you tell the story, telling it in the present tense makes it
more real in that the judge is actually with you, participating in the process.

Repetition. Repeat words and your theme. Repeat the theme throughout the
opening. Repeating words or phrases can give them more significance and
importance.

Rule of threes or use of trilogies. Social scientists again tell us that information is best
understood when it is presented in groups of threes. It is important that data be
inputted in the form of three pieces of information, for example, the three D’s
discrepancy, deception, distortion; three blind mice etc.

Voice inflection. The change in the tone of your voice or the speed in your voice. The
delivery of your opening. Be careful in opening statements to not go too fast. You
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don’twant to tell your story so fast that it is similar to getting on an airplane and flying
off without the passengers. Be sure that you have connected with the judge and that
he is in the plane before you allow the plane to take off. Opening is not a race.

Anchoring. Anchoring is a rhetorical device of which you refer to a certain event,
theme, or piece of evidence at a particular place in the courtroom. Every time you
come back to it, the judge is anchored by that position.

Rhetorical questions. Questions like “Is that fair? What is it like to not be able to tie
your own shoes, to take a fork and eat a piece of chocolate cake? Is that right? Why
would a company fail to do that? Why would they not tell the customers about that?”
are quite thoughtprovoking, although they should not be overused.

Visual aids. Be careful not to use too many, but several visual aids may be effective in
conveying a point. Charts and diagrams can be helpful in understanding. Judges
remember what they see and hear better than what they just hear.

Eye contact. Eye contact with the judge solidifies the bonding process. But do not
stare.

USE TIME EFFICIENTLY AND SPEAK WITH AUTHORITY
Choose labels for the parties. Parties, whether natural or juridical, have names.

Overcoming the Greatest Challenge of Persuasion: Connecting With Your
Listener

The most important component in the process of communication is the listener.
Other components—such as you, the lawyer, or your carefully crafted argument—
while important, are not as important as the object of your persuasion, the listener.

Knowing how the judge or jury might process your argument, and decide in your
favor, is a formidable challenge. Mastering this challenge is the foundation of

successful advocacy.

STUDY THE PROCESS OF DECISION

Gaining insight into the way a listener thinks allows you to connect with the listener,
and the listener to connect with you. Consider the distinguished career of the 19th
century English barrister, James Scarlett. He is known for having more success than
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other barristers of his time. His secret was knowing how to blend his mind with the
minds of the jurors: Their thoughts were his thoughts.

In Scarlett’s own memoir, his son related the following quote: “I have it on Lord
Chelmsford’s authority that the Duke of Wellington said of my father: “When Scarlett
is addressing a jury there are thirteen jurymen.” This is both characteristic of the
influence he exercised when addressing juries and of the Duke’s terse manner of

expressing himself.”*

For many years, psychologists and other experts have studied the process of
decisionmaking and the formation of judgments. While there is no universal

agreement, numerous explanations have emerged.

Daniel Kahneman, professor of psychology at Princeton University, focuses on two
modes of thinking: one that operates automatically, and one that involves “effortful
mental activities.”3 Heuristics are automatic conclusions drawn often from
experience. For example, two individuals are on trial for murder, and one looks guilty
to the jury. A juror says to herself, “Birds of a feather flock together. The second one
must also be guilty.” As counsel, your task is to intuit this conclusion, and perhaps
incorporate it subsilencio by either correcting or supporting it, depending on your
side of the case.

Some people react emotionally (“left brain people”), while others are more rational in
their decisionmaking process (“right brain people”). Thus, you the advocate cannot
make the mistake that all judges will use the same process of decisionmaking. Shape
the argument that fits your listeners.

Further, biases relate to attitudes and beliefs that may also influence a decision.
Attitudes are predispositions that cause a person to think a particular way. They can
be based on prior experience. For example, a negative experience in a hospital can
create a predisposition of disbelief of a health care provider testifying in support of a

hospital in a negligence case.

1 Memoir Right Honourable James, First Lord Abinger Chief Baron of Her Majesty’s Court
of Exchequer, Peter Campbell Scarlett, James Scarlett (1877). See also, Ronald ]J.
Waicukauski, Paul Mark Sandler, and JoAnne A. Epps, The 12 Secrets of Persuasive
Argument (ABA Publishing 2009).
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Beliefs are the degree of truth one assigns to something. Rarely does a listener come
before you with a blank slate. The challenge is to identify attitudes and beliefs that
might be supportive and to build upon them. For those who are unsupportive of your
argument, you must work to erase—or reshape—them.

OBTAIN SPECIFIC DATA ON HOW THE LISTENER MAY BE THINKING
Judges and Arbitrators

Understanding the nature of decisionmaking is one thing, but knowing how your
judge, jury, or arbitrator may decide the case is another. When it comes to ascertaining
ajudge’s approach to your argument, read prior opinions relating to the issues in your
case. Stop in the court room to observe, and ask other lawyers, former law clerks, and

around the legal community. Read comments, if available, on social media.

Learning as best you can about how the judge—or arbitrator—might view the case is
helpful in that it will allow you to build upon their presumed outlook on the matter
at hand. Consider an example where you are confronting a motion to dismiss a
lawsuit. The judge is “on record expressing agitation, when complaint exceeds 15
pages.” Your complaint is 32 pages. To attempt to dissolve any hostility, begin: “Your
Honor, before I explain why you should not dismiss the complaint, I would like to
apologize for filing such a lengthy complaint. There are 35 defendants in this case. I
really had no choice. I hope the court appreciates my situation, and I thank you.”
Hopefully, you establish goodwill and boost your ethos—the listener’s perception of
your character—an essential ingredient in persuasion.

APPELLATE ARGUMENTS

Participating in moot court exercises in appellate cases has comparable benefits to the
mock trial. Many years ago, when Justice Thurgood Marshall was solicitor general of
the United States, he told me that moot court was essential to him in his appellate
arguments. He stated, during a moot court argument the evening before he argued
Brown v. Board of Education, a law student at Howard University asked him a
question that he could not immediately answer. But after “burning the midnight oil,”
Marshall developed his response. The next day, he related to me, the Court asked him
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this exact question, and he answered with confidence and enthusiasm. Marshall told

me to never forget the importance of the moot court.?

ENGAGE THE LISTENER

Once you know—as best you can—the strong and weak points of your case, having
assessed the mindset of your listener, it is time to focus on your argument. Here are
some important elements to consider and include in your effort to convince the
listener that your view of the matter is correct and should be adopted.

« Shape your argument to appeal to the listener. Keep in mind the concept
fostered by James Scarlett of “blending your mind with the mind of the

listener.”

« Remember the importance of your ethos, the listener’s perception of your

character.

» Use inductive and deductive reasoning when applicable. Inductive reasoning
examines particulars and reaches a general conclusion. Three meals at the
corner restaurant were bad; therefore, all meals there are bad. Deductive
reasoning examines a general conclusion to reach a specific one. All claims for
defamation must be filed within one year of the alleged wrong. Plaintiff filed
her case three years after the alleged defamation. Her case must be dismissed.

» Consider your style. Use plain, easytounderstand language, including schemes
and tropes. A scheme is the rearrangement of words in a sentence for drama
or effect. “A good man is Jim.” A trope occurs when you change the
significance of words in a sentence. Metaphors and similes are considered
tropes. Keep in mind the secret to Daniel Webster’s success: “By addressing
the understanding of common men... I must use language perfectly intelligible
to them. You will therefore find in my speeches to juries no hard words, no
Latin phrases, no fiers facias, and that is the secret of my style.”

« Concentrate on the arrangement of your presentation. Bear in mind the ideas
of primacy, recency, and frequency. You remember best what you hear first
and last. The power of repetition brings rewards.

> The art of Persuasion Sandler
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» Use and show emotion as appropriate; do not overdo it. Consider the value of

understatement.
» When using demonstratives, assure that they can be seen clearly.

+ Immunize your argument as appropriate by suggesting what the opposition
might argue—and refute it before it is proffered.

« Give attention to your delivery—how you move in the courtroom. Facial
expressions, eye contact, gestures, and modulating your voice are all important
aspects of delivery.

« Observe the listener and match your argument to his or her state of mind as
you perceive it during the presentation. Then lead the listener to your

conclusion.

CONCLUSION

Rhetoric—choosing the most persuasive argument for the occasion—is an art, not a
science. Devoting time to consider the mindset of the listener is the cornerstone of the
art. The tools of engagement are not universal, but they arise from centuries ago and

can be adapted to suit our postmodern times.®

STYLE: THE MEASURE OF A GREAT ARGUMENT

Rhetoric is the art of selecting the most effective means of persuasion, which
ultimately translates to the refinement of your own style of expressing yourself in the

courtroom. Words are important, yes, but it’s how you use them that matters most.1

As discussed in the first essay in this series, “Classical Rhetoric and the Modern Trial
Lawyer,” the three most important ingredients of a wellcrafted argument, as suggested
by Aristotle, are ethos (the listener’s perception of the speaker’s character), logos
(logic), and pathos (emotion). Allow these three principles to guide you as you polish
your individual style—perhaps the most important rhetorical element of persuasion.

¢ The Art of Persuasion Sandler
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Words can be symphonic, and elevate your emotions. Words can also be clumsy tools
that cut your very own fingers. Carefully selecting your choice of words—and
arranging them to achieve eloquence—is the essence of style.

Consider Emerson’s appraisal of Montaigne’s use of words:

Now take, for example, two personal injury cases. Both trial lawyers seek damages in
their closing arguments. Imagine one lawyer exhorting, “Let’s turn to the measure of
damages.” Now imagine the other quietly stating, “Let’s turn to the grim, grueling
audit of pain.” Which style is most effective? It is impossible to evaluate without first
knowing to whom these lawyers are speaking. Tailoring the argument to the listener
is, therefore, a significant principle of rhetoric. So, in choosing your style, you might
select the first version if arguing before a judge, but—if arguing before a jury—the
second version may serve you well, if you believe members would be receptive.
Remember: Choosing the appropriate style is important. But it is perhaps even more
important to know when to alter that style.

Select carefully and tailor your language to your listeners so that your style choices do
not backfire. During closing argument for a jury trial in Los Angeles, defense counsel
from Baltimore once used the term “waterman” in an effort to come across as down
to earth. However, the jury had no idea what that word meant. While those from
Baltimore know that a “waterman” is one who fishes the Chesapeake Bay, this West
Coast jury was confused. Word choice clearly matters. The right choice can make you
relatable; the wrong one can just as easily alienate the listener.

With diligence, you can improve your style. While some have natural born talent as
advocates, many of the best have perfected their skills through hard work and practice.
Remember Demosthenes? He practiced speaking with pebbles under his tongue to
eradicate his stutter, and is now often regarded as the supreme example of the perfect
advocate. His Philippics against Philip IT of Macedon are legendary.

Woodrow Wilson practiced his speeches alone in the woods, carefully crafting his
language over time. Winston Churchill spent hours working on and practicing his
speeches. Often, listeners thought Churchill was speaking extemporaneously. He was
not. His speeches were the result of a deliberate choice of style.
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Ultimately, style is personal so you should develop one that is your own. Regardless
of which words you choose, always strive for clarity with logic and emotion when
appropriate.

So how can you polish your style? One effective means is to study the classical
rhetorical figures of speech known as schemes and tropes.

An example of a scheme is when you change the traditional —or expected— order of
words in a sentence for effect or drama, such as: “A great lawyer was Hank.”

Tropes are figures of speech that occur when you change the significance of the words
in a sentence. The most familiar examples of tropes are metaphors and similes.
Metaphors are implied comparisons between two things that are unalike, but that
have something in common: “The defendant’s case went down in flames.” A
metaphor transforms a word or phrase from its literal meaning into something else. A
simile, however, uses “like” or “as” to explicitly compare two things that are not alike:
“These facts are clear as a fire bell in the night.”

The proper use of schemes and tropes will add zest to your courtroom arguments, and
will enhance your arguments and the testimony of your witnesses, should counsel
help them in expressing their answers with “style.”

Studying these figures of speech can be tedious—and even dry—but, oh, how you will
reap the rewards of your efforts. If you consider them carefully, and mull over them,
you will accomplish impressive improvement in persuasive abilities. But do not be
hasty. Learn just one or two schemes and tropes at a time. Then attempt to use them.
Even Shakespeare recommended a conservative approach. He suggested to “practice

rhetoric in your common talk.”

Listed below are 10 classical schemes and 10 classical tropes that you—as the modern
advocate—should study. Practice using them if the inclination strikes you.

Clarity of Expression: The Keystone of Successful Advocacy in Dispute Resolution

Clarity of expression is the essence of legal persuasion. Whether in court, arbitration,
mediation, or settlement talks, favorable dispute resolution relies on effective

communication.
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Yet, in the practice of law, you will often be confronted with vague and opaque
writing and speech. This opacity has many causes, chief among which are lack of
preparation, the abandonment of logic, and the failure to mold the message to the
audience. Other causes include a misuse of emotion, lazy delivery, careless
arrangement, confusing visuals, and the simple failure to recognize when to stop
talking.

There are, of course, countless examples of the lack of clarity in the legal profession.
For a small sample, consider the following:

+ Counsel asks a witness in trial: “Do you know Tyra Jackson, and that she is

the girlfriend of the defendant?”1

o If the answer is “yes,” to what does “yes” pertain? Knowing the

girlfriend? Or that she is the girlfriend of the defendant?

> Counsel should have delineated the compound question into two
separate questions.

. uring an appellate court oral areument in a case involving a question o
During ppellat t oral arg t lving a quest f
jurisdiction, a judge once asked counsel: “Well, how did you get here?”
Counsel responded: “I drove from Baltimore,” prompting robust laughter

from observers.

> Replacing “you” with “the case” would have clarified the question

sufficiently.

o This example calls to mind one of Mark Twain’s quips that “the
difference between the almost right word and the right word...is the
difference between the lightning bug and the lightning.”2

» Consider this boilerplate text from a contract under the heading Dispute
Resolution: “The parties hereto agree that before filing any lawsuit in any
court they will initiate and complete mediation in an effort to resolve their
differences.”

The contract fails to clarify the substantive question of what would occur if a dispute
were to arise between the parties on the last day before the statute of limitations
expires. The term “complete mediation” is poorly defined.
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These three examples are hardly unusual. They illustrate just how frequently legal
communication leads to misunderstanding. You can always do better. Described
below are a variety of practices that can help you sharpen your oral and written
communication, in and out of court, arbitration, or mediation. Although they are

especially useful to young lawyers, all lawyers can use a refresher now and then.

1. Identify a theme.

Clear expression is the product of clear thinking. A theme can help you organize your
ideas. Whether you are in settlement talks or preparing for mediation, arbitration, or
trial, develop a theme and adhere to it. The theme serves as the road map for
presentation. It keeps you going straight ahead, avoiding rhetorical detours.

Your general theme will be shaped by particulars. Survey the building blocks of your
case: evidence, legal authorities, precedents, public policy, the facts, the adversary.
What theme do these various elements suggest? Will that theme help you achieve your
goals? Once you have identified a suitable theme, you will be in a much better position

to develop coherent, wellorganized arguments that advance your cause.

2. Consider the audience.

Remember that clarity is measured only by the extent to which your audience
understands you. Terms and ideas that are clear to a judge or another attorney may
confuse a jury. If you persistently ignore your audience’s particular needs, biases, and
habits of mind, it may very well decide against you.

Knowing something about psychology and how people make decisions is essential for
litigators. Daniel Kahneman, a noted figure in behavioral economics, suggests a
twosystem approach to judgment: Step one is an automatic or unconscious response
toward a decision based on associated memory. Step two involves the cognitive
thinking that requires the brain to work.”

Understanding these principals is challenging but worth the effort. For example, if
you adhere to the view that people form opinions quickly by intuition, you might

7 Daniel Kahneman, Thinking Fast and Slow (Farrar, Straus, and Giroux 2011).
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want to take advantage of the doctrine of primacy by beginning your presentation
with your strongest point rather than building up to it. Primacy embraces the idea
that you remember best what you hear or see first.

Hence, clear expression is sometimes referred to as “listenercentered.”4 To mold
the presentation to the listener, it is necessary to understand what elements will most
likely influence the listener’s decisions. Attitudes and beliefs are two such factors.

a) Attitudes are predispositions to think or behave in a particular way. They are
often based on prior experience. A person who has had a bad experience in a
hospital, for example, may not like health care providers.

b) Beliefs, on the other hand, are perceived truths a person applies to a new issue
or question; for example, a member of a jury might believe that police are, on
the whole, good people who work hard to protect the public. You can speak
more clearly and effectively to someone if you know something about your
listener’s attitudes and beliefs.?

There are numerous ways to learn about your audience. You can read about the judge
or arbitrator; inquire in the legal community; or in the case of a jury, arrange focus
groups or mock trials.

3. Use logic and formal reasoning.

Sound reasoning clarifies understanding and thus advances your cause. Itis
difficult to disagree with conclusions arrived at through logic. When developing the
reasoning that supports your presentation, consider deduction and induction, the
two types of formal reasoning.5

A deductive presentation focuses on a general premise. The reasoning progresses from
the general to the specific, with the conclusion following from a valid premise,

without the addition of new information.

Deductive arguments, or syllogisms, will often strike your audience as undeniable.
Imagine you are in mediation and the mediator presses you to advise your client to
pay the plaintiff. You respond: “The plaintiff’s case is a nuisance. The statute of

$ Daniel Kahneman, Thinking Fast and Slow (Farrar, Straus, and Giroux 2011).
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limitations for the claim is three years; the case was filed five years after the breach of
the contract; the case should be dismissed.” Is this not as clear as a fire bell in the night?

Another example of deductive presentation includes the use of definition. Here you
define a term and illustrate that the conduct of your client falls or does not fall within
the term. For example, “Paragraph 24 of this contract reads that amicable resolution
includes mandatory mediation. Plaintiff did not seek mediation before filing suit. The
case should be dismissed.” Again, this airtight syllogism is difficult to refute.

Inductive reasoning, on the other hand, progresses from the specific to the
general. Examples include using life expectancy tables to argue the life expectancy of
your client, or arguing for lost profits based on prior years’ performance.

If you try to balance an inference on the back of flimsy specifics, your argument will
collapse. For instance, if you base a client’s lost profits on only one year’s performance,
your adversary could claim that you've provided insufficient evidence; the year in
question could have been anomalous. Ideally, the facts from which you draw your
inference will clearly point your audience to the desired conclusion.

Induction by analogy can also help you communicate clearly. It often comes into play
in the application of case law. You may appeal to a judge, for instance, to decide your
case based on a decision in a previous case with similar facts.

Causal correlation is a third aspect of induction. You could observe that a group of
tourists all became ill after being exposed to a visibly ill tour guide. Thus, you
conclude, exposure to the guide caused the group to become sick. An adversary might
counter that correlation is not causation. To refute this truism, you will need strong
evidence. In the example of the tourists, if only a few of them fell ill, and did so after
being exposed to a variety of other people, your claim that the guide was to blame will
look flimsy. On the other hand, if you can show that all of the tourists became sick
and were not exposed to other contaminants, you will be on surer footing. Whether
inductive or deductive, sound logic enhances clarity because it takes your listener
through the thought process by which you have arrived at the desired conclusion. By
taking these steps with you, the listener will more likely grasp their import and feel
convinced.

4. Appeal to emotions.
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Emotion can be conducive to clarity, though it is important not to overdo it, and to
always be sincere. Convey emotions through body language, expression, voice, and
pacing. Often, a situation can be so obvious that it would be counterproductive to
pound the table or repeat yourself. In such instances, consider the power of
understatement and restraint. When discussing sad events, for example, skilled
advocates may often lower their voice, slow their pace, and clasp their hands in front
of their body. Figurative analogy can also heighten the emotional import of your
argument. Whereas induction by analogy requires a comparison between like
subjects, figurative analogy involves comparison between unlike subjects. Consider
the example, a bird in hand is worth two in the bush. In other words, be satistied with
what you have, and don’t strive for something that may be illusive.

Delivered the right way, this single simile can concisely and memorably reveal the
plaintiff’s degraded condition and arouse pathos in the listener. A successful appeal
to emotion clarifies in a way that logic cannot. Emotion provides strong motivation

to decide in your favor. It communicates the deeper purpose at a visceral level.

5. Perfect your style.

Your style of expression has a tremendous effect on clarity. Using language that is
familiar to the audience is a step in the right direction. When steeped in a case
concerning an arcane subject, a lawyer may fail to recognize that the terminology

could easily confuse a judge or jury.

Daniel Webster, one of America’s greatest trial lawyers, once remarked, Iz
addressing the understanding of the common person, I must use language perfectly
intelligible to them. You will therefore, find in my speeches ... no hard words, no Latin
phrases

His point is welltaken, and Latin phrases are not the only culprit. Overly complex
sentences can also trip up your listeners. Here is a needlessly complex sentence: “Let
us recognize that the plaintiff, my client Mrs. David, has indeed labored in all good
faith to fix .

> The —Art —of —Persuasion-Sandler
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A more effective rephrasing would be: “Mrs. David has worked hard to repair her
[friendship.” Such simplicity and concision  will  help  your listener  follow the
argument.

When secking to condense and simplify complexity, consider figurative language.
Metaphors and similes convey ideas and sentiments with force: “Seeing bis wife with
another man was a dagger to bis beart.” Another example: “After she was wrongfully

indicted, ber career went down in flames.”

In addition to condensing sentiments, such statements arrest attention. Varying
sentence structure can likewise cause your listeners to mark your words. Rather than
stating: “This case is about the defendant perpetrating a fraud upon the plaintiff,”
invert the sentence structure to begin on a more forceful note: “Fraud is what this case is
about.”

In rhetoric, such unusual sentence structures are known as “schemes.” R epetition is

p
a scheme: “How did you feel after the accident?” “Horrible, horrible, horrible.”
Parenthesis is another: “Defendant’s action, and it is a tragedy, caused the collision.”
Playing with sentence structure in this way can be conducive to clarity when it helps
ying y Y p
you emphasize the facts, ideas, and sentiments you want the listener to act upon in
resolving the dispute at hand.

6. Refine your delivery.

When preparing to argue a case, consider the movement, body language, and eye
contact you'll use when speaking. If you are arguing that a witness was not wearing
her eyeglasses when she claimed to have seen your client committing the crime, you
could hold glasses in your hand and point with them to the jury to emphasize the
point. This would visually anchor the idea you are conveying.

Body language, however, can just as easily hinder clarity. You often send messages
inadvertently by your movements (or lack of movement). Indeed, sometimes your
actions may be at crosspurposes with your intent. In the midst of an emotional
argument, a careless expression or lack of eye contact can reflect a lack of sincerity.
Remember President George H.W. Bush checking his watch during one of the 1992
presidential debates? Similarly, you may suggest to your audience that you disbelieve
your client if you never seem to give your client attention.

0Tbid 5
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7. Structure your presentation.

Clarity of expression benefits from a balanced arrangement of your presentation. All
arguments should have a beginning, a middle, and an end. This is true for opening
statements, appellate arguments, motion hearings, and even examinations of

witnesses.

Developing the substance of your presentation within the various parts of the
presentation is an art improved by experience. Consider beginning with the most
important point to take advantage of the “doctrine of primacy.” This doctrine holds
that you remember best what you hear first. It is often tactical to arrest the attention
of the listener by stating at the very outset the action you want the listener to take:
“We are asking this court to reverse the judgment below because the Jones Company
did not exhaust its administrative remedies.” You would only then develop the facts
and procedural history.

While crafting the arrangement of your presentation, also consider the “doctrine of
recency,” which holds that you remember best what you hear last. It is often helpful
to conclude your presentation with a major point that you wish the listener to
remember. In addition, consider the “doctrine of frequency,” which holds that
effective repetition helps clarify your message.

The most effective advocates often employ techniques such as “looping” or
“incorporation” to have the witness repeat a particularly important point. For
example, “Did you see the collision?” “Yes.” “When you saw the collision, did you
obtain a good look at the driver of the blue car?” Here, the questioner wants to
emphasize that the witness saw the collision as a predicate for other questions. How
you craft your presentation using primacy, frequency, and recency is individualistic.

What is most important, however, is that you are aware of these doctrines.

Another technique of arrangement is to use topical sentences: “I am now going to
address the issue of the statute of limitations.” Or when examining a witness: “Mr.
Fox, I am now going to ask you some questions about where you were when the

murder occurred.”

8. Take care of the visuals.
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While a picture may be worth a thousand words, poor visuals—and an
overdependence on them—can confuse your listeners.

When using PowerPoint, be sure you don’t crowd the slides with too much
information. Ideally, your audience will be able to grasp the import of each slide
almost immediately. Large lettering, plenty of whitespace, and vivid imagery will all
help, as does the effective use of color. Remember that colors have a psychological
impact. While color psychology is not for everyone, and opinions vary on whether the
color of blue communicates confidence or yellow optimism, it still makes sense to
consider how color relates to the nature of the information presented.

Presenters often give in to the temptation to read from their slides. Do this too often
and you will bore the audience. Rather than reading from visuals, paraphrase and
elaborate on what they show.

Remember that the visuals are integral to your argument. They should be vivid and
memorable. Used sparingly, they can do wonders in elucidating even the most
complex information.

9. Do not reargue your points.

When responding to opposing views, do not reargue points made previously. Instead,
identify the topic or issue you wish to refute, then explain why that point is wrong.

Conclude by explaining the correct view of the matter.

When rebutting an adversary, attorneys will sometimes meander and confuse their
audience. Such drifting may indicate that the attorney was not prepared to respond
to an opposing argument. To avoid such mistakes, anticipate your adversary’s moves
and rehearse brief, clearly phrased rebuttals.

10. Know when to sit down.

Longwinded talks detract from clarity. Bore your listeners and you risk losing their
attention—and their good will.

CONCLUSION

59



The Art of Oratory in Jurisprudence

Each of these 10 pointers underscores the importance of preparation. Clear
arguments are rarely spontaneous. While there is a place and time for extemporaneous
speaking and improvisation, most attorneys must practice and test their arguments
before going to trial. Doing so will help you speak with clarity—the keystone of

successful advocacy in dispute resolution.
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¢C

“Statistician. A person who draws a mathematically precise line
between an unwarranted assumption and a foregone
conclusion.”

Zion Margaret Lubogo
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LOGIC AND EMOTION

Sound logic, or reason, can go a long way in persuading a judge or jury. With emotion,
your argument crosses the finish line. To understand the effective, synergistic use of
logic and emotion in the art of persuasion, you must appreciate not only their
individual elements but also the application of each to the case at hand.

These concepts were laid down long ago as the cornerstones of persuasion, as
previously discussed in the first essay of this series, “Classical Rbetoric and the Modern
Trial Lawyer.”

As Aristotle suggested in Rbetoric, his seminal book on persuasion, logic (/ogos) and
emotion (pathos) are two of the three basic principles of persuasion."

Likewise, Cicero stated: “[TThe supreme orator...is the one whose speech instructs
[logic], and moves ...his audience” [emotion]."* And as a reminder of the importance
of emotion in persuasion, he further explained that men decide far more problems by
hate—or love or lust or sorrow or hope or fear or illusion or some other inward

emotion—than by ...any legal standard, or judicial precedent.”

And these concepts continue to serve well the modern lawyer of today. On the one
hand, logic adds power to arguments, and enables you to identify weaknesses (i.c.,
logical fallacies) in opposing arguments. On the other, emotion speaks to the heart,
and arouses sentiments within the judge or jury.

LoaGIcC

According to Aristotle, logic includes both deductive and inductive reasoning. Both
are invaluable in persuasion. In essence, deductive reasoning focuses on the premises,

! The third is the listener’s perception of the speaker’s character (ethos).

12 The —Art —of —Persuasion-Sandler
13 De Oratore, Loeb ed. 1942 ii xlii 178, 325. See also, Lord David Pannick, Advocates, Oxford
University Press, (1992), 2.
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moving from the general to the specific. Inductive reasoning focuses on inferences
moving from the specific to the general.*

DEDUCTIVE REASONING

Deductive reasoning is the process of drawing a specific conclusion from premises
based on generality. The basic mode of deductive reasoning is the syllogism, which

provides structure to the deductive analytical process.

The typical syllogism consists of a major premise assumed to be true; a minor premise
also assumed to be true; and the specific conclusion asserted, based on the assumed
truth of the major and minor premises.

Here is an example of a syllogism:

i) Major premise: All lawyers in the United States attended law school.
ii) Minor premise: John Smith is a lawyer in the United States.
iii) Conclusion: John Smith attended law school.

Observe that the conclusion can only be valid if both the major and minor premises
are valid. In the above example of a syllogism, both premises are valid; therefore, the
conclusion is certain and the argument succeeds. It does not extend beyond the
premises and is contained within the original generalization: All lawyers in the United
States attended law school.

However, if a deductive argument contains a false premise, the reasoning is flawed and
the argument is rendered invalid. Perceptive listeners will recognize this logical fallacy,
and your advocacy will be diminished in value.

Consider the following during oral argument by defense counsel on a motion to

dismiss a complaint:

iv) Major premise5: The statute of limitations applicable to this case is three
years.

14 See chapter 4, Ronald J. Waicukauski, Paul Mark Sandler, and JoAnne A. Epps, The 12Secrets of
Persuasive Argument (ABA Publishing 2009).
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V) Minor premise: Mrs. Jones filed her complaint four years after the event
in question.

vi) Conclusion: The court must dismiss this case.

Now consider the following syllogism when plaintiff’s counsel responds to the above
deductive argument, and asserts that opposing counsel’s major premise—that the
statute of limitations is three years—is not accurate.

« Major premise: In this jurisdiction, the Discovery Rule permits the filing of a
complaint within three years after the plaintiff discovered the wrong, or
should have discovered the wrong.

« Minor premise: In this case, plaintiff did not discover the wrong perpetrated
against her until four years after the wrong was committed.

» Conclusion: The case should not be dismissed because there is a logical fallacy
in defense counsel’s deductive analysis. The major premise is false and so is the
conclusion.

Interestingly, the plaintiff’s counsel also argues deductively. However, her major
premise is true; defense counsel’s is not. Before advancing the deductive argument, it

is imperative that you verify 